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USAGES AND CUSTOMS 



CHAPTER L 

OF CUSTOMS GENERALLY. 



I DO not purpose to search for or in this place to Introduction, 
expound the fundamental principles of all law, but to 
point out how large a portion of our law — which may be 
looked upon as crystallized Common-sense, and rational 
experience — ^was at one time, in an amorphous form of 
heterogeneous custom. Indeed, all laWs have been in 
practice before they were put in words, just as every act 
had its origin in intention. Laws hare to do with the 
conduct of mankind, but they are themselves the result of 
the conduct of men. They afe the result of the enduring 
sentiments and protests of the good against the ephemeral 
backslidings of the evil. All laws float in men's minds 
long before they send down a precipitate of imperative 
words. It must have been understood by men that theft 
— ^the act of taking the property of another without his 
consent — was wrong before they made a law to punish the 
thief, with the view of preventing similar depredations. 
But long before men made a law they had bolts to their 
doors, and if they caught the robber they exercised their 
right by taking his booty from liim and possibly even by in- 
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flicting Upon him a veDgeful puDisbmeat. This was not 
done by one man but by many, and we see in it the 
embryonic custom out of which the law has developed. 
There has been a gi'adual evolution of law from the 
nebulous justice which was scattered in men's minds and 
found an expression in their conduct, to the Statute Book 
and the whole body of teit-book-law. The real legislature 
is the people, and the legislative machineiy which exists 
in this country, including the Queen, the Houses of Lords 
and Commons, and the Courts of Law, are only a means 
by which the will of the people may be ascertained and 
reduced to writing. What I here argue is, that the 
legislature is second in point of time to the executive, that 
custom went before law, and, indeed, that law is nothing 
but agreed upon usage. A very little consideration will 
convince the reader of the truth of these propositions (a). 
One of the most remarkable instances of the conversion 
of a custom into a law occurred in connection with the 
Landlord and Tenant (Ireland) Act, 1870 (33 & 34 Vict, 
c. 46). What is most curious in counection with that 
legislative act is that it legalized a custom, or a variety of 
customs, which vary in every county, the real nature of 
which is only very imperfectly understood. But the fact 
remains that here has been the recognition of a tangible 
custom however multiform, however various, by law, — the 
confirmation of usage by act of Parliament. As an under- 
standing of the facta connected with the custom of Ulster 
tenant-right will much facilitate the clear comprehension 
of the propositions set forth above it may not be inexpe- 
dient to describe shortly the claim or right which was 
conferred upon the tenant by this custom which affected 
the relations of landlord and tenant in Ireland. The Irish 
Land Act assumes that a custom which bore upon the 
ilations of landlord and tenant prevailed in the province 
f Ulster, and that it prevailed in forms varying accord- 
fa) Ex mm tcrtpCo jtu vtnit, quod ti*u* eompmbavk : nam diviitmi mora 
nitmu tittntxvm eomprobati Ugein iinitanlvr, IdbL i. 2, S ; D. i. 3, 32. 
e Vnitrd State v. Arredondo, B Pet. 691, 714. 
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ing to local usages. There is, however, no definition 
of the custom to which the sanction of the law is given. 
Indeed, men are not agreed as to the nature or extent of 
the privileges it conferred. As to the character of the As to nature of 
custom, Mr. Gladstone, in introducing the Bill, said, " The *®°*°* "S^*" 
view we take of it is that it includes two elements — it 
includes compensation for improvements and it includes 
the price of goodwill .... We do not attempt to 
modify the custom ; we do not inquire into its varieties (it 
is well known to vary within certain limits) ; we do not 
attempt to improve it or to qualify it : we leave it to be 
examined as a matter of fact, and when it shall have been 
so ascertained the judge will have nothing to do but to 
enforce it." (6). The attention of the Commission of 
Enquiry into the Law and Practice in relation to the 
occupation of land in Ireland, which was issued in 1843 
under the Presidency of the Earl of Devon, was of 
course directed to the Ulster custom, but even the report 
gives no very clear and distinct definition of the nature of 
the custom. In the preface to Lord Devon's digest which Definition of 
was published after the report of the Commission there are *®^*^* ^^*- 
some sentences which throw a little light on the subject ; 
he says, " the tenant claims what he calls ' tenant-right * 
in the land, irrespective of any legal claim vested in him, 
or of any improvement effected by him," and further on : 
" It is difl&cult to deny that the effect of the system is a 
practical assumption by the tenant of a joint proprietorship 
in the land, although those landlords who acquiesce in it do 
not acknowledge to themselves this broad fact, and that the 
tendency is gradually to convert the proprietor into a mere 
rent-charger, having an indefinite and declining annuity, or 
' the lord of a copyhold." .... " It is in the great majority 
of cases not a reimbursement for outlay incurred or im- 
provements effected on the land, but a mere life assurance 
or immunity from outrage. Hence the practice is more 
accurately and significantly termed ' selling the good 

(6) Hansard's Parliamentary Debates, vol. 199, p. 365. 

B 2 
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will.' " Here, then, it is evident that the "Ulster tenant- 
right originated in an equity arising to the in-coming 
tenant from the sanction given by the landlord to his 
purchase of his farm. A fair and just man could scarcely 
deprive him of the right of realizing the sum which had 
been paid with his sanction, and hence arose the obligation 
to permit him to sell again, and in this obligation enforced 
by public opinioi;!, carried out in public practice, consisted 
the whole custom of Ulster tenant-right. In Mr. O'CounelFs 
report upon the effect of the evidence given before the 
Commission, the description of the custom is as follows : — 
The custom "That according to the practice of this right no person 

can get into the occupation of a farm without paying the 
previous occupier the price of his right of occupation or 
good-will, whether the land be held by lease or at will. 
That on the ejectment of any occupying tenant he reserves 
the full selling value of his tenant-right, less by any 
arrears due to the landlord. That the same custom, un- 
recognized as it is by law, prevents the lord who has 
bought the tenant-right, or otherwise got into possession 
of a farm, from setting it at such an increase of rent as to 
displace tenant-right. Thus, middle men are almost un- 
known, and the effect of competition for land is principally 
to increase the value of the tenant-right, not the 
amount of the rent. That tenant-right exists even in un- 
improved land, and that five years' purchase is an ordinary 
payment for the tenant-right of such land,' while fifteen 
or twenty years' purchase is often given for the tenant-right 
of highly improved farms." 

The effect of the evidence of Mr. Senior, who at one time 
filled the oflBce of Assistant Poor-Law Commissioner, before 
the Townland Valuation Committee in 1844, was to the 
effect that Ulster tenant-right entitled the tenant to the 
difference between the actual rent of his farm and the com- 
petition price which could be obtained for it, and that it 
did not matter whether the difference could be referred to 
improvements effected by the tenant and his predecessor 
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in title, or to the fact that the farm was held originally at 
a low rent. He regarded it as an essential ingredient of 
the custom that the rent should not be raised on the in- 
coming tenant, but suggested that the real difl&culty in 
understanding the custom was to determine why the land- 
lord did not increase the rent (c). Here, then, we have a 
most curious custom which seems to have imposed restric- 
tions upon the legal right of the landlord to raise his rents, 
and we see that that custom has by an act of the legislature 
become law. That this custom may have resulted from the Suggested origin, 
fact that land increases in value, without the interposition 
of landlord or of tenant, an increase which some political 
economists have suggested should be appropriated to the 
use of the state, but which has in practice been found so 
inseparable and indistinguishable from the increased value 
which has resulted from improvements, which were by 
consent allowed to belong to the tenant, that they have not 
been distinguished in proprietorship, and hence the instil 
tution, it seems to us, of tenant-right and the gradual limi-* 
tation of the landlord!s ownership. So much for this curious 
experiment which possesses much interest to the student 
of the science of jurisprudence. We see here the transfor- 
mation of custom into statute law. The usual course has 
been to find custom creepipg into the common law through 
the decisions of the Courts, and it may be useful to consider 
in this place, as preliminary to the main purpose of this 
work, that branch of the common laws which goes by the 
name of " customs," the thorough understanding of which 
cannot fail to throw light upon the law of usage. 

Customs are said to be either, 1, General, or those which General customg. 
prevail throughout the whole kingdoni ; or, 2, Particular, 
those which for the most part affect only the inhabitants 
of a particular place, or the members of a particular class. 
Concerning general customs we need say little, just because 

(c) See also as to this subject, "Mr. Isaac Butt's Trej^tise on the new Law of 
Compensation to Tenants in Ireland and the other provisions of the Landlord 
and Tenant Act, 1870. Dublin, 1871. 



' 6 OF CUSTOMS GENERALLY. 

80 much might be said. By these, wherever they are 
applicable, the proceedings and determinations of the 
ordinary courts of justice are guided and directed, by these 
the course in which lands descend by inheritance, the 
method of acquiring and transferring property, the re- 
quisites and obligation of contracts, the rules for the 
construction of wills, deeds and acts of Parliament, the 
respective remedies for civil injuries, and many other 
important particulars are settled and determined. The 
ordinary illustrations of this regulating influence are, that 
the eldest son alone is heir to his ancestor ; that a deed is 
of no validity unless sealed and delivered ; that wills shall 
be construed favourably, and deeds strictly ; that money 
}eni upon bond is recoverable by action of debt ; and that 
breaking the public peace is an oflence punishable by fine 
^lUd ipiprisonmeut. 
Validity of. B^t it is evident that these usages have received the 

validity of recognition. They have been acknowledged to 
exist by the judges of the several courts of justice. The 
decisions of these judges are recognitions of prior facts, and 
the way that these prior facts were dealt with, that is the 
recognition of a custom. In this way it has been held 
that judges are the depositories of the laws, and living 
oracles. They are bound by an oath to decide all cases 
according to the law of the land, that is, according to the 
customs already recognized ; and hence the fitness of those 
for the judicial office who have derived extensive knowledge 
from wide experience and accurate study. These judicial 
decisions, then, are the most authoritative evidence of the 
existence of such a custom as shall form part of the 
common law of the land, In this way we find uncertain 
practice becoming certain and permanent rule, and that 
not on account of the opinion of any judge, but upon the 
accumulated recognitions of ma^iy, not upon the promul- 
gations of a new doctrine;, but on the maintenance and 
exposition of an old one. That this is so is proved by the 
fact that where the determination existing is contrary to 
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reason, where the recognition of what was thought a 
custom has been a recognition extorted by false facts, or 
brought about by mistaken impressions, the judge is not 
to be bound by a former decision, but is to vindicate the 
older law of common-sense and reason as manifested in 
conduct. Here he makes no new law in overruling an 
antecedent decision, which if it was unjust or unreasonable, 
was not law at all. He decides that it is not the established 
custom of the land, as has been erroneously determined. 
Thus there is a truth in the saying that what is not reason 
is not law (e). The decisions of courts of justice then, are Common law, 
the evidence of what constitutes the common law. Al- °^ ®^ ^^^ 
though the circumstances of each case vary, the principles 
of many are the same. Were it not so there never could 
have been a custom, and consequently there never could 
have been a law. It is thus the recognition of the unity 
of principle in the variety of details which is the peculiar 
work of the lawyer and the judge. Where, however, a 
new case has to be decided, where analogy will not help as 
an authority or a guide, the lawyer must have recourse to 
what is called his discretion or common-sense, which is, in 
fact, customary reason — ^and decide according to his know- 
ledge of the customs of mankind — which will include con- 
siderations of what is just, what is expedient, and what is 
sanctioned by a large experience of public policy (/*). There Evidence of 
is one other kind of evidence of general custom, as con- general custom. 
stitutive of the common law, and that is, the writings of 
Glanville, Bracton, Britton, Fleta, Hengham, Littleton, 
-Statham, Brooke, Fitzherbert, Staundford, and Coke. 
The treatises by these writers are cited as authority, and 
as evidence that cases formerly occurred in which the 
points stated in these writers were determined in a certain 
way — points which have in many instances become esta- 
blished principles of English law (gr). 

(e) Generally as to the authority of decided cases, see Ram^s Science of Legal 
Judgment, chap. 8. 
(/) See Co. Litt. 66a. 
(^) Sir Heniy Sumner Maine has some curiously interesting speculations 
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The scope of this The subject of general customs clearly falls beyond the 

scope of this work, except in so far as its consideration 
may serve as a useful introduction to the answering of 
questions which will fall under our cognizance in these 
pages ; and except in so far as the principles which are 
the foundation of these may serve to illustrate the prin- 
• ciples which will occupy our attention in connection with 
particular customs and usages. 

Particular The particular customs which form, what text writers 

customs 

call, the second branch of the unwritten laws of England, 
which are actually laws affecting the inhabitants of a 
particular place or district (fe), are also beyond the scope 
which has been limited to us by our intention, and a men- 
tion of these will be all that will be necessary in this 
place. It is doubtless true that these particular customs, 
which are contrary to the general law of the land, are the 
remains of a multitude of local customs prevailing, some 
in one part, some in another, over the whole country, 
while it was divided into separate dominions. When these 
separate kingdoms became united under one rule, a unity 
of custom was the inevitable result, and this unity of 
custom was the cause of our uniformity of laws. The 
history of law is parallel to the history of race. And 
just as many races under one peaceful rule will become 
one race — representing in a modified form the peculiarity 
of each — so many systems of laws-^or those hypotheses 
of laws, or provisional laws, customs^ — will under one rule 
become one system, which will have the modified charac- 
teristics of many of the systems from which it derived its 
origin. But, further, just as in ethnology, we discover 
instances in which a race, even under the most favourable 

upon the influence which successive coiuQients of Jurisconsult upon Juris- 
consult have had in developi|ig the law, in his work upon ''Village Com- 
munities " (Sect. 2) in which he endeavours to explain how it comes about 
that the interpretation of written law by successive commentators, tend to 
improve and liberalize a system of jurisprudence more than the English 
method of what may be called "Natural Selection" or by decided cases. 
The reader may consult that able work with advantage. 
(A) See Co. Litt. 110b, 
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conditions, has remained distinct and separate in the 
midst of another race, although living under a common 
rule and associated in peace, in intercourse, and in com- 
merce, so we find in the study of jurisprudence that cer- 
tain customs, or systems of laws, have remained separate 
and distinct in the midst of a wide and uniform law, and - 
have detained their characteristic peculiarities in spite of 
many conditions which favoured an amalgamation and a 
unification of these various systems. These so-called 
customs have in many cases been confirmed to the dis^ 
tricts which have the privilege of enjoying them by various 
Acts of Parliament (i). Amongst these we find the cus- 
tom of Oavelkind in Kent, and in some other parts of the aavelkind. 
kingdom (though, perhaps, it was general until the time 
of the Norman Conquest), by which, amongst other things, 
all the sons, and not the eldest only, succeed to their 
father's inheritance (j), and by which, though the ancestor 
be attainted and hanged, the heir, nevertheless, succeeds 
to his estates without any escheat to the lord (k) ; and the 
custom which prevails in divers ancient boroughs and 
which is therefore called Borough-English, by which the Borough-Epgiish. 
youngest son inherits the estate in preference to all his 
elder brothers — the custom in other boroughs which 
entitles a widow to all her husband's lands for her dower, 
instead of only one-third part, to which alone she is 
entitled under the common law (i). Amongst these also Customs of 
are the special and particular customs of n^anors, of which 
every one has more or less, and which bind all the copy- ' 
hold and customary tenants that hold of the said 
manors (m) ; and also the many particular customs which 
exist within the city of London, and which have reference ^^stoms of 

. 1 • 1 1 Londou. 

to trade, apprentices, orphans, widows, and many other 

{i) Mag. Cart. 9 Hen. 3, c. 9 ; 1 Bdw. 3, st. 2, c. 9 ; 14 Edw. 3, st. 1, 
p. 1 ; 2 Hen. 4, c. 1. 
U) Co. Litt. 140a. 

(k) See as to Gavelkind, Sandy's ConsuetudinU Rancus. 
\i) See the History ef Boroughs, by Merewether and Stephens, 
(w) See Scriven on Copyhold and Customary Freehold. 
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Customs of 
London how 
proved. 



Other customs 
recognized. 



matters (n). These last are conformed by Act of Parlia- 
ment (o). 

These, then, are the customs to which the term is most 
frequently applied, although, it seems to us, that such an 
exclusive application of the word is calculated to confuse 
and mislead. Such customs as Gavelkind and Borough- 
Englisb have been noticed by law (p), and there is now 
no need to prove the nature of such customs, but only 
that the lands in question are subject to them. When the 
customs of London, such as the custom of foreign attach- 
ment (q), the custom that every shop is a market overt for 
goods of the same kind as are usually sold there (r) ; the 
custom that married women may be sole traders (s) ; the 
custom as to the distribution of the efifects of intestate 
freemen (t) ; and the custom which defines the nature of a 
liveryman's office {u), are called in question at a trial, their 
existence is to be decided, not by a jury, but by a certifi- 
cate from the Lord Mayor and aldermen by the mouth of 
their recorder (x), except in the case where the custom was 
of such a nature as that the corporation is itself interested ; 
under such circumstances the question is tried, not by cer- 
tificate, but by a jury, for " the law permits them not to 
certify on their own behalf." (y) Some other customs, such 



(n) See Pulling on The Laws and Customs of London. Bradbee v. Christ* s 
EospUal, 2 D. N. S. 164 ; 5 Scott, N. R. 79 ; AmM v. Poole, 4 M. & G. 
860 ; 6 Scott, N. R. 761 ; Bvlbroke v. Qoodeve, 1 W. Bl. 569 ; Lyons v. De 
Pass, 8 P. & D. 177 ; 11 A. &B. 326 ; 9 C. & P. 68. 

(o) See the City of IxyndmCs case, 8 Rep. 126 ; The King v. Ba^shaw, 
Cro. Car. 347 ; see also Pulling on The Laws and Customs of London. 

(p) Co. Litt. 176. 

{q) Certified by Starkeyin22 Edw. 4. See 1 Roll. Abr. 554 (K.) 5 ; Bruce 
V. Wait, 1 M. & G. 39 ; Crosby v. Iletherington, 4 M. & G. 933. 

(r) Certified by Sir E. Coke, 5 Rep. 83b, and in Moore, 360. See also 
lytms V. De Pass, 11 A. & E. 326. 

(s) Lavie v. PhiUips, 3 Burr. 1776. 

{t) Bruin v. Knott, 12 Sim. 452. 

(w) King v. Cleric, 1 Salk. 349. 

{x) 4ppleton Vp Lougkton, Cro. Car. 516 ; see also Pulling, Laws and 
Customs of London, p. 11 ; Hartop v. Hoa/re, 1 Wils. 8 ; 2 Stra. 1187 ; 
Blacqui/re v. Hawhms, 1 Dough. 378 ; Plummer v. Bentham, 1 Burr. 248 ; 
Crosby v. HetheringUm, 6 Scott, N. R. 637 ; 13 L. J. C. P. 261 ; Piper v. 
ChappeO, 14 M. & W. 624. 

iy) Day v. Savadge, Hobart's Rep. 85. 



OF CUSTOMS GENERALLY. 11 

as the custom or law of the road — riz., that horses and 
carriages should respectively keep on the near or left 
side (z) ; or that ships and steamboats on meeting should 
port their helms so as to pass on the port side of each 
other (a) ; or that steamboats navigating narrow channels 
should, whenever it is safe and practicable, keep to the 
starboard, or right side of the fair-way (6) — will be recog- 
nized by the judges without proof. 

Many writers exclude from the term custom those rules Custom of mer- 
relative to bills of exchange, partnership, and other mer- ®*^*'^*^- 
cantile matters, which have been classed under the head 
" custom of merchants " by Blackstone (c), on the ground 
that their character is not local, and that their binding 
force is not confined to a particular district. It has been 
remarked that the Law Merchant is in truth only a part of 
the general law of England (d), and that courts of law 
must take notice of it as such. Doubtless where the 
custom of merchants is established and settled by known 
decisions, it is "the general law of the kingdom," and 
ought not to be left to a jury after it has been already 
settled by a judicial determination (e). 

But there are some questions the decision of which When custom of 
depends upon the customs amongst merchants, which have t^^pro^d]* "^"^^^ 
not hitherto met with judicial recognition, and in such 
cases it is fit and proper to take the opinions of merchants 
thereon (/). In former times it was not uncommon for 

(z) See Leame v. Bray, 8 East, 593 ; Turley v. Thomas, 8 C. & P. 104, 
per Coleridge, J. 

(a) 17 & 18 Vict. c. 104, sec. 296. 

(6) 17 & 18 Vict. c. 104, ss. 297, 298, 299. See Mm-isan r. Gen. Steam 
Nav. Co., 8 Exch. 733 ; Gen. Steam Nav. Co. v. Morrison, 13 C. B. 581. 

(c) 1 Com. 75. 

(d) Per Holt, C. J., Hussy v. Jacob, \A, JUym, 88 ; per Forster, J., Edie 
V. East India Company, 2 Burr. 1226 ; 1 Bl. Kep. 299, S. C. 2 Inst. 58 ; 
Stone V. Mawlinson, Willes, 561 ; see also Benson v. Chapman, 8 0. B., N. S. 
9tf7, note ; see Cookendorfer v. Preston, 4 How, 317 ; and see Magill v. 
Brown, Bright, 346, 365. 

(e) Per Forster, J., 2 Burr. 1226 ; see also what Buller, J. said in Lick- 
barrow, V. Mason, 2 T. E. 73. 

(/) Per Wilmot, J., Edie v. East India Co., 2 Burr, 1228. That judge 
said : ** There may indeed be some questiofts depending upon customs amongst 
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General and 
toqal usages. 



General usage. 



judges to confer, touching points of mercantile law, with 
those persons who might be supposed to be conversant 
with it, and it is said that Lord Chancellor Hardwicke 
adopted this course in the case of Kruger v. Wilcox (g) ; 
and that Lord Mansfield followed his example in a case in 
which a question of some importance had arisen upon a 
sea policy of insurance {h). 

The mercantile law consists, then, of general and local 
usages, and these are easily distinguished, although they 
not unfrequently pass into one another. Thus it is that 
many local customs which prevail at the present time in a 
particular market or at a particular port, may at one time 
have been general customs ; while some of the customs 
that are at the present time universal in the trade and 
commerce of this country must have been confined to 
much narrower limits. A local custom may, as we shall 
hereafter see, by being tacitly incorporated with a con- 
tract, be, in point of fact, a law to the parties contracting ; 
yet, it is evident that when such a custom is relied upon 
it must be proved before the Court will take notice of it. 
A general usage, when it has been ascei-tained and esta- 
blished, becomes a part of the Law Merchant, which courts 
of justice " are," in the words of Lord Campbell, " bound 
to know and to recognize." (i) " Such," he went on to say, 
" has been the invariable understanding and practice in 
Westminster Hall for a great many years, there is no 
decision or dictum to the contrary ; and justice could not 



merchants, where if there is a doubt about tbe custom it may be fit and 
proper to take the opinion of merchants thereupon ; yet that is only where 
the ls|,w remains doubtful, and even then the custom must be proved by facts 
not by opinion only." 

(g) Ambler, 252. 

(A) Vallejo V. Wheder^ 1 Cowp. 143. 

(i) Brandao v. BarneU, 12 01. & F. 805. The words of his lordship 
show that the principle of utility has been at work in this natural selection 
of laws from a variety of customs. ** Those customs," he says, "which 
have been universally and notoriously prevalent amongst merchants and have 
been found by experience to be of public use have been adopted by it (the 
Law Merchant) upon a principle of convenience, and for the benefit of trade 
and commerce ; and where so adopted it is unnecessary to plead and prove 
them." 
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be administered if evidence were required to be given 
toties quoties to support such usage if issue might be 
joined upon them in each particular case/* 

So far, then, as the usage of merchants has been judi- The name 
cially ascertained and established, so far as it has become to bT^liel '^ 
the acknowledged law of the land, it has, it seems to us, 
ceased to deserve the name of custom, just as much as 
Gavelkind or Borough-English (k) ; but where a general 
custom exists amongst merchants which has not been judi- 
cially recognized, or particular usage exists in a particular 
market, which must be proved at Nisi Prius by the person 
who wishes to avail himself of it, it seems equally clear 
that the term custom is applicable, and that the laws of 
validity and rules of proof which we have to consider in 
this work arQ thoroughly apposite. 

But on the same principle, that the obligation of a par- 
ticular custom must be confined to a particular district, 
it has been said that the usages of particular trades, when 
not restricted to some particular limits, but extended to 
the realm at large, cannot with propriety be considered as 
customs in the technical sense of that term (I), Here also 
a usage of immemorial observance, which has received 
judicial sanction, becomes part of the general law of 
England, just as much as if it were incorporated in an act 
of Parliament it would become part of the statute law. 
These seem to us to be undeserving of the appellation 
customs, which we would reserve for law when it is being 
modelled in clay — so to speak — and before it has been 
transferred to the marble (m). Custom seems to us to be 
applicable to the law before it has been recognized as law, 



{k) See an American case, Coohendorfer v. Prestcmj 4 How. 317, and see 
Magtil V. Brown, Bright. 346. 

{h Co. Litt. 115b.- 

{m) It may be known to most readers that the method of sculpture as 
practised at the present time, is to mould the figure in clay, and by means of 
what may be called a many-jointed pair of compasses, and chisel work 
to transfer the outlines to the marble. The moulding is the work of the 
sculptor ; the cutting of the marble can be accomplished by ordinary ungifted 
workmen. 
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Custom and 
prescription. 



Validity of 
custom. 



but when it is in a condition to claim judicial sanction, 
whether that sanction is authenticated by judicial decision 
or by legislative enactment. Our object, then, in the fol- 
lowing pages is to state the law which is applicable to such 
usages and customs ; the rules of evidence which will 
enable the practitioner to determine the existence of an 
alleged custom ; the rules of law which will enable him 
to determine its legality, when its existence is established ; 
and the rules which will enable him to put the correct legal 
construction upon it. The importance of this inquiry can 
be measured by the frequency with which cases involving 
the discussion of the admissibility of parol evidence of 
custom or usage to vary, add incidents to, or explain the 
meaning of written contracts, come before courts of law. 

We purpose in the first place to set out succintly the 
rules which apply to the validity of a custom, and before 
doing so it may be well to distinguish between custom and 
prescription, which are not unfrequently confounded, and 
the appreciation of the disparity in principle which exists 
between them will conduce to the better understanding of 
each (n). Prescription seems to us to be the making of a 
right, custom the making of a law. * Prescription has its 
meaning in the volition of an individual, while custom 
has its meaning in the wills of a large number of indivi- 
duals. Prescription is creative of a right which gets its 
sanction from law, custom is creative of a law which gives 
its sanction to rights. It will be seen that these two are 
clearly distinguishable, and the confusion which has existed 
in some minds can scarcely be accounted for. The fact 
that it existed, and not any good grounds for its existence, 
has necessitated this explanation. 

The rules which bear upon the validity of a custom are 



(n) The distinction between custom and prescription, which has been drawn 
before will be found to be parallel to the one given in the text. According to 
it custom is a local usage not annexed to any person, whereas prescription is 
merely a personal usage, as that L. and his ancestors or those whose estate he 
has, have used time out of mind to enjoy a particular advantage or privilege. 
2 Bla. Com. 263 ; per Cur., Mayor of Lyme Regis v. Taylor, 3 Lev. 160. 
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these — 1. It must have been used so long that the memory 
of man runneth not to the contrary (o). Thus, if an usage 
can be shown to have commenced, it is void as a custom, 
and that upon grounds which will recommend themselves 
as reasonable. Of course, every custom must have had a 
commencement, but if we can discover its inception, then 
we discover the individual by whose particular will the 
custom had its birth ; but that discovery negatives its 
existence as a custom which cannot have its origin in the 
impotent act of any particular individual, but in the will 
of the whole. No one man can be allowed to make a law. 
If, however, all evidence of the commencement of a 
custom is wanting, the proof that it has been practised 
for a long time, and that it has been observed as far back 
as the memory reaches, will amount to presumptive proof 
of its having prevailed during the whole period of legal 
memory (p). The law, however, with reference to the 2 & 3 wm. 4, 
principle, which requires the proof of immemoriality in ^ 
support of a custom, has been modified to a considerable 
extent by the statute 2 & 3 Will. 4, c. 71, which pro- 
vides as to customary and prescriptive claims of rights to 
be exercised over the land of other persons (such as the 
rights of common, or way, or use of light), that they shall 
be considered as sufficiently established by an uninter- 
rupted enjoyment as of right, in some cases for thirty, in 
others for twenty, years, and shall not be defeated (where 
such enjoyment can be proved) by showing that they com- 
menced within the time of legal memory (q), 

2. A custom, in order to be valid, must have been con- Uninterrupted. 

(o) The time of legcU memory has received a technical limitation, and refers 
to so early a date as the commencement of the reign of King Richard. the 
First. Co. Litt. 115a. 

(p) Rex V. Jol^e, 2 B. & 0. 54 ; JenJdns v. Harvey, 1 Cr. M. & R. 877 ; 
cited Master Pilots, «fec., of NewcaMk-upon-Tyne v. Bradley , 21 L. J. Q. B. 
196, S. C. 2 E. & B. 428 D. ; see also Duke of Beaufort v. STidth, 4 
Exch. 450 ; Simpson v. WeUs, 7 L. R. Q. B. 214. 

(q) See as to statute ShvMleioorth v. Le Fleming, 19 C. B., N. S. 687 ; 11 
Jur. N. S. 840 ; Hanm^er v. Chance, 11 Jur. N. S. 397 ; 34 L. J. Chanc. 
413. Upon this see Mr. Shelf ord's notes in his edition (7tn) of the Real 
Property Stats, pp. 2, 6. 
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tinued. If a custom ceased and recommenced, its new 
beginning would be within the memory of man, and would 
be due to the will of an individual, which would exclude 
it from the definition of a custom, and make any usage 
subject to such a lapse void as a custom. But an inter- 
ruption which is to prove valid as against a custom, must 
be an actual inten'uption of the usage, and not simply an 

Illustration. interruption of the possession of the right (r). One of the 

common illustrations will serve to make this clear. Thus, 
if the inhabitants of a parish have a customary right to 
water their cattle at a certain pool, a mere discontinuance 
of the practice for ten yeats would not destroy the custom, 
although it would add to the difficulties of proving its 
existence. If, however, the right be discontinued for a 
single day, that would prove the non-existence of any 
asserted custom analogous with the right. But it must 
be remembered that the existence of a custom depends 
upon proof, and that the discontinuance of a custom as it 
tends to increase the difficulties of proof, tends, also, to that 
extent, to the abolition of the custom. It cannot be 
doubted that a custom can be abrogated by a custom, 
and that many of the usages which at present exist are 
built upon the ruitis of forgotten customs. That these an- 
tecedent customs which differ from our present practice, 
or common habit, must be forgotten, to render our present 
custom valid is evident, otherwise the custom which is 
now in vogue would not have that element of antiquity 
and immemoriality to which we have already alluded. 
But as the acts of some make a law, so can the acts of 
some abrogate it. " A custom," said Tindal, C. J., in his 
judgment in Tyson v. Smith (s), "comes at last to an agree- 
ment which has been evidenced by repeated acts of assent 
on both sides from the earliest times, before time of 
memory, and continuing down to our own times, that it 

Analogy between has become the law of a particular place." There is a 

castom and 

^S"^^®- (r) Co. Litt. 114. 

(«) 9 A. & E. 406 at p. 425. 
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curious analogy between customs and language which we 
shall have to point out more than onde with the view to 
elucidation and illustration. Language is for the ex- 
pression of human thought, and in that it is so it is also a 
record of the past effort of human intelligence. Custom, 
which has arisen from human practice, from the factual 
language of transactions, is not only a record of the past 
conduct of men, but is at the same time a vehicle for the 
expression, of intention to those who find usage ready to 
their hand. But there is a close analogy between the 
two. As language has passed from imity to diversity and 
variety, so has law passed from a central unity into a 
scattered and careless variety of custom, so that every 
place has its particular law of custom. "Dialects," says 
Grimm, " develop themselves progressively, and the more 
we look backward in the history of language the smaller 
is their number and the less definite their features. All 
multiplicity arises gradually from an original unity " (t)* 

Might we not apply almost the same true words to Development of 

-I • r • X' J.' T_ J.1 • •! customs. 

customs — ^which m our estimation bear an exactly similar 
relation to a sysitem of law that dialects do to a language 
— ^that the great German philologist ha^ applied to 
dialects, and say that customs have developed themselves 
progressively, and that the unity which we find in the 
history of jurisprudence has been developed into the 
variety of customs which we find at the present time. . 
This capability of change in law is not an indication of 
its inferiority, but of its vitality. So long as men pro- 
gress, so long as new events happen, new trades arise, new 
commerce floats upon hitherto unsailed seas, new manu- 
factures change the features of our lives, and new and 
higher principles take the place of those which governed 
conduct, regulated acts, and guided life, so long must we 
expect progressive change and almost lavish variety in 
our customs. When a people is dead, when there are no 
transactions to be governed, no rights to protect, no in- 

(t) Gescliichte der Detitschen Sprache, s. 883. 
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terests to regard, the law may remain unchanged, for the 
Dead lawi. law is dead. We have indeed dead laws just as we have 

dead languages, and the words of Professor Max Miiller, 
which are spoken with regard to the life of a language, 
are equally applicable when applied to a system of laws. 
''As soon," he remarks, "as a language loses its un- 
bounded capability of change, its carelessness about what 
it throws away, and its readiness in always supplying 
instantaneously the wants of the mind and heart, its 
natural life is changed into a merely artificial existence" (u). 
We cannot blame ourselves for this digression if it 
enables the reader more thoroughly to appreciate the 
relation which exists between custom and law, if it enables 
him to understand that customs are, as it were, the feeders 
of law, and that there is always a slow process of cus- 
tomary regeneration going on, which will be observable to 
the diligent student of legal history, and which makes up 
for gradual decay of law which is going on pari passu, 
and which results from the gradual tendency that almost 
every fixed enactment has to become obsolete. 
Peaceable en- 3. A custom must, in the third place, have been peace- 

joymen ^^j^ enjoyed and acquiesced in to be valid. If it has been 

the subject of contention and dispute it has not recom- 
mended itself as expedient to all, and the fact that it has 
proved a convenience to some is counteracted by the fact 
that it has also proved an inconvenience to many. But 
the non-consent of these is as powerful as the consent of 

(u) *' I very much doubt," said Mr. Disraeli in his speech on the Irish Land 
Bill (33 & 34 Vict. c. 46), *' the propriety, as a general principle, of legalizing 
customs. The moment you legalize a custom you fix its particular character ; 
but the value of a custom is its flexibility and that it adapts itself to all the 
circumstances of the moment as of- the locality. All these qualities are lost 
the moment you crystallize a custom into legislation. Customs may not be as 
wise as laws, but they are always more popular. They array upon their side 
alike the convictions and the prejudices of men. They are spontaneous. 
They grow out of man's necessities and inventions, and as circumstances change 
and alter and die off, the custom falls into desuetude and we get rid of it. But 
if you make it into a law, circumstances alter, but the law remains and be- 
comes part of the obsolete legislation which haunts our statute book and 
harasses society." (Hansard's Debates, vol. 199, p. 1806, delivered 11th 
March, 1870.) 
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those ; and as customs,, to be valid, owe their efficacy to 
common consent, the fact that they have been im- 
memorially disputed proves that that universal consent 
was wanting. 

4. A custom must be reasonable (x). Or as it is per- Beaaonabie. 
haps better to put it negatively, it must not be unreason- 
able (y). We shall see hereafter that the words "not 
unreasonable" must be understood in a legal sense, or 
that in coming to a conclusion as to what customs are 
reasonable and what unreasonable, regard must be had 
to the legal decisions which have been made in times past 
upon cases involving a simUar question. " Eeasonable," 
says Sir Edward Coke, " is not always to be understood of 
every unlearned ma.'s reason, bu/of the artificial and 
legal reason warranted by authority of law " (z). Thus it Meaning of 
comes ' that a custom may be good, though the par- '^^^^^'^^^l®- 
ticular reason of it cannot be assigned ; for it suffices, 
if no good legal reason can be assigned against it. A 
custom is not unreasonable merely because it is contrary 
to a particular rule or maxim of the common law, other- 
wise Gavelkind and Borough -English, which are directly 
contrary to the ordinary law of descent, or the custom of 
Kent, which is contrary to the law of escheats, would not 
be valid customs; indeed it is the Very essence of a custom 
that it should vary from the common law (a). Nor is a Private interests, 
custom unreasonable because it is prejudicial to the in- 
terests of a private man (6), if it be for the interests of the 
commonwealth ; as, for instance, the custom to turn the 
plough up on the headland of another, which is for the 
good of husbandry, or to dry the nets on the land of 



{x) Tanistry'a case, Sir J. Davis' Sep. 82 ; ffUton v. Earl OranviUe, 
5 Q. B. 701 ; WUkea v. JBroadbent, 1 Wils. 63. 

(y) 1 Bla. Com. 77 ; ffix v. Gevrdiner, 2 Balstr. 195. 

(z) Co. Litt. 62, but see as to usages, Paxton v. Cowrtnayy 2 F. & F. 131. 

(o) H<yrinm v. Bechrmn, 6 T. R. 760, at p. 764 ; Tywn v. SmUh, 9 Ad. & 
El. 404, at p. 421. 

(6) Pawcett v. Lmotker, 2 Vea. 800 ; MarquU of SaUabwry v. Oladtion, 
9 H. of L. cases, 692. I 

2 || 
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another, wtich is in favour of fishing, and for the benefit 
of navigation (c). 
Unreasonable A custom on the other hand which is injurious to the 

are. ' public, which is prejudicial to a class, and beneficial only 

to a particular individual, is repugnant to the law of 
reason. No such custom could be capable of becoming 
law which is a rule for the benefit of all. Thus a 
custom in a manor that the commoner cannot turn in his 
cattle until the lord has put in his own is bad, for it is 
injurious to the multitude, and beneficial only to the 
lord {d). So a custom that the lord of the manor shall 
have £3 for every proved breach of a stranger (e), or that 
the lord of a manor may detain a distress taken upon his 
demesne, until fine be made for the damage, at the lord's 
will (/), is bad, on the ground that it is unreasonable. In 
the case of Tyson v. Smith (g), which was an action in 
trespass for breaking and entering the plaintiflfs close 
and erecting stalls, booths, &c., there, the defendant justi- 
fied his conduct under a custom that at fairs holden at 
certain times of the year on' some part of the commons and 
waste of a manor, to be named by the lord of the manor 
(the locus in quo being parcel of such commons and waste, 
and named by the lord), every liege subject exercising the 
trade of a victualler might enter at the time of the fairs, 
and for the more conveniently carrying on his said trade 
erect a booth, &c., and continue the same for a reasonable 
time after the fairs, paying 2d. to the lord, it was held 
that the custom was reasonable, and that the plea was a 
good justification in trespass brought by the owner of the 
soil (A). It has further been decided that a custom that 

(c) See judgment, Tyson v. Smith, 9 Ad. & El. 421 ; Lord FalmotUh v. 
Ge<yrge, 6 Bing. 286 ; Race v. Ward, 4 E. & B. 702. 

(d) Yearb. Trin. 2 Hen. 4, fol. 24, B. pi. 20. 

(e) 21 H. 4. See 7 Vin. Abr. 183, Customs (P.) 7. 
if) Litt. B. 212. 

(^) 9 Ad. & El. 406. 

(A) See further, as to observances which have been held as unreafionable, and 
therefore void as customs, Clayton v. Corby, 5 Q. B. 415 ; 14 L. J. Q. B. 
364 ; Rogers v. Brent<m, 10 Q. B. 26 ; 17 L. J. Q. B. 34 ; Rockey v. 
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a tenant shall have the waygoing crop after the expiration Custom contra- 

of his term, is reasonable. " It is just ; for he who sows eSJ^menta? 

ought to reap, and it is for the benefit and encouragement 

of agriculture. It is indeed against the general rule of 

law concerning emblements, which are not allowed to 

tenants who know when their term is to cease, because it 

is held to be their fault or folly to have sown when they 

knew their interest would expire before they could reap* 

But the custom of a particular place may rectify what 

otherwise would be imprudence or folly" (i). 

5. A custom to be valid must be certain {h). This is an Custom must b^ 
element which must necessarily, and by the force of reason^ ^ 
attach to a custom. Any miscellaneous observances, 
which have no coherence of principle, are necessarily in^ 
efficacious as forming a rule of conduct. It is only when 
observances have shaped themselves into a constant uni- 
formity, only when their characteristics of the past can be 
a clear light for their incidents in the future, that they rise 
to the level of a custom, which is the stuff of which law is 
made. Hence it follows that there must be definiteness 
or certainty about a custom. Thus it has been instanced 
since the days of Blackstone that a custom that lands 
shall descend to the most worthy of the owner's blood, is 
void on the ground that the custom gives no certain means 
for the discovery of merit, while a custom that lands shall 
descend to the next male of the blood, exclusive of females, 
is certain and good. (I) 

In an early case it was held that no person has at niustrations of 
common law a right to glean in the harvest field, and certainty. 

HuggenSj Cro. Car. 220 ; Badger v. i^ord, 3 B, & Aid. 153 ; Mounsey v. 
Ismay, 1 H. & C. 729 ; HiUon v. Ecurl OranviUey 6 Q. B. 701 ; Blackett v. 
Bradley, 1 B. & S. 940, 954-6 ; Elwood v. Bullock, 6 Q. B. 383 ; Gibhs v. 
Flight, 3 C. B. 681 ; Reg, v. Dolby, 3 Q. B. 602. A reasonable custom, see 
Sanders v. Jameson, 2 0. & E. 657 ; Gard v. Callard, 6 M. & S. 69. 

(i) WigglesWorth y. DaUison, Dougl. 201 ; 1 Smith, Lea. Cas. p. 639 ; see 
also Movdey v. Ludlam, 21 L. J. Q. B. 64 ; BaJ^ v. Hirst, 1 B. & B. 224 ; 
see also Stralup v. Bodderidge, 2 Ld. Baym. 1168 ; Naylor qui Nam* v. 
ScoU, 2 Ld. Baym. 1668. 

{1c) Tanistry^s case, Sir J. Davis, K«p. 32. 

(/) 1 Boll. Abr. 666. 
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that neither have the poor of a parish UgaXLy settled (as 
such) anj such right, on the ground that such a right 
would be inconsistent with the nature of property, and 
that no right can exist at common law imless both the 
subject of it, and they who claim it, are certain (m). So 
again, to return to the most ordinary, and possibly the 
best, illustrations of the validity of a custom in its de- 
pendence upon certainty or uncertainty, a custom to pay 
twopence an acre in lieu of tithes is good ; but were it to 
pay sometimes twopence and sometimes threepence, as the 
occupier of the land chooses, is bad on account of its un- 
certainty {n). " Yet a custom," as Blackstone puts it (o), 
" to pay a year's improved value for a fine on a copyhold 
estate is good — though the value be uncertain — for the 
value may at any time be ascertained, and the maxim of 
the law is id certv/m eat, quod cerium redi potest " (p). A 
custom, therefore, that all the customary tenants of a 
manor having gardens, parcels of their customary tene- 
ments respectively, have immemorially by themselves, 
their tenants and occupiers, dug, taken, and carried away 
from a waste within the manor, to be used upon their 
customary tenements, for the purpose of making and re- 
pairing grass-plots in the gardens, for the improvement 
thereof, such turf covered with grass fit for the pasture of 
cattle, at all times of the year, as often and in such 
quantity as occasion hath required, was held bad, as being 
indefinite and uncei*tain. And so, also, a custom for the 
taking and applying of such turf for the purpose of 
making and repaii*ing the banks and mounds in, of, and 
for the hedges and fences of such customary tenants is 
Yagae cnstomg. invalid for a similar reason {q). In that case it is evident 

that the word "improvement" was most vague ; no limita- 

(m) Steel v. Hougktm, 1 H. Bl. 61. 

(») 1 Bla. Com. 78 ; Ze case de Tanistry, DaTys, 28 b. 85 ; JBlewett v. 
Tregouning, 8 Ad. & El. 554. 
(o) 1 Bl. Com. by Stephen, p. 61. 
(p) Broom's Leg. Max. 5th ed. 623. 
iq) Wikon v, WUUt, 7 Bast, 121. 
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tion prevented the tenants, if the custom had been good, 
from completely destroying the pasture. The only limit 
to the custom, as Lord Ellenborough remarked, was 
" caprice and fancy." The privilege was claimed as exer* 
cisable when occasion required — a most loose, vague, 
indefinite, and limitless restriction ; upon all these 
grounds it was impossible to regard such an observance 
as a custom. A custom to throw earth, stones, coals, 
&c., in heaps upon land near to certain coal pits, was 
held bad, on the ground that the word near is of great 
latitude, and too loose to support a custom (r). On the 
other hand, in the case of the Ma/rquis of Salisbury v. 
Gladstone («), which was in ejectment for a forfeiture by a 
lord against a copyholder of inheritance, for digging and 
taking clay from the manor of West Derby, in Lancashire, 
to be sold off the manor to anyone, the defendant pleaded 
and proved a custom from time immemorial for the copy- 
holders of inheritance, without licence from the lord, to 
break the surface and dig clay without limit from and 
out of their copyhold tenements, for the purpose of 
making it into bricks to be sold off the manor, such a 
custom was held good in law. In that case it was not so 
much on the ground of uncertainty, for " without limit " 
might mean the whole, which is certain, but on the 
ground of the unreasonableness of such a custom that its 
validity was disputed. And Lord Cranworth's remarks As to the foun- 
upon this subject are not unworthy of attention. "It is ^^on of custom, 
true," he said, " that a custom to be valid must be reason- 
able. It is not easy to define the word ' reasonable ' 
when applied to a custom regulating the relation between 
a lord and his copyholders. That relation must have had 
its origin in remote times by agreement between the lord, 
as absolute owner of the whole manor in fee simple, and 
those whom he was content to allow to occupy portions of 
it as his tenants at will. The rights of these tenants must 

(r) WiOeea v. Broadbef^ 1 Wila. 63. 
(i) 9 H. of L. cases, 692. 
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have depended in their origin entirely on the will of the 
lord, and it is hard to say how any stipulations regulating 
such rights can, eus between the tenant and the lord, be 
deemed void as being unreasonable. Cujua est dare ejus 
eat diapo^iere. Whatever restrictions, therefore, or con- 
ditions the lord may have imposed, or whatever rights 
the tenants may have demanded, all were within the 
competency of the lord to grant, or of the tenants to 
stipulate for. And if it were possible to show that from 
the time of legal memory any lawful arrangement had 
been actually come to between the lord and his tenants 
as to the terms on which the latter should hold their 
lands, and that arrangement had been constantly acted 
on, I do not see how it could ever be treated as being void 
because it was unreasonable. In truth, I believe that 
when it is said that a custom is void because it is un- 
reasonable, nothing more is meant than that the unreason- 
able character of the alleged custom conclusively proves 
that the usage, even though it may have existed im- 
memorially, must have resulted from accident or indul- 
gence, and not from any right conferred in ancient times 
on the party setting up the custom'* (t). 
Custom njiiBt l)e 6. A custom must be compulsory, otherwise it loses 
o ttgatiory. ^^^ imperative character of a law. It is true that agree- 

ments which were founded in consent were the origin of 
customs; it is true that the observances which have 
become, as it were, acted or pictured laws, were at first 
matters of option ; but whenever they are established 
customs, they must have ceased to be matters of choice, 
and must have an obligatory element — ^a binding force. 
Were it in the option of every man whether he would 
conform to a custom or not, were it a matter which might 
be referred for decision to his good pleasure, it is evident 
that it would be invalid upon the ground which we have 
already considered, viz., uncertainty. A custom to be 

{t) See also the Bishop of Winchester v. Knight, 1 P. Wms. 496 ; the 
JJean of Ely v. W^irren, 2 Atk. 189, 
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binding must be current, it must be known and under- 
stood by those whose conduct is to be aflFected by its 
existence, whose transactions are to be influenced by its 
factual terms ; but if its terms were alterable at the will 
of each man, if it was in the option of each man to be 
bound to-day and not bound to-morrow by the custom, 
anyone whose conduct might have to conform to such a 
rule would find it impossible to shape his actions accord- 
ingly ; any transactions which might have to be influenced 
by such a precept would be varying, indefinite, uncertain, 
and absurd (u). Thus, in the words of Blackstone, "a 
custom that all the inhabitants shall be rated towards the 
maintenance of a bridge will be good ; but a custom that 
every man is to contribute thereto at his own pleasure, is 
idle and absurd, and indeed no custom at all" (x). 

7. Again, customs must be consistent with each other ; Customs must be 

, r , . 'x* J. j.T_ / \ Tx" X consistent. 

one cannot be set up m opposition to another (y). ii two 
customs are contradictory, it is evident that they cannot 
both have been established by mutual consent. Thus the 
allegation of one custom is not to be met by the allegation 
of another custom inconsistent with the first, but rather 
by the denial of the existence of the first as a custom. 
This rule really might fall under the first, which demands 
the moment of reasonableness for a custom, for the 
absurdity and unreasonableness of two mutually incon- 
sistent customs is evident, and if one custom be admitted 
to exist, the other which is inconsistent with it violates 
the requisite of reasonableness, and is therefore invalid. 

8. We come now to the question of the interpretation Customs, how 

construecl. 

(w) Adams v. Otterharkf 15 5ow. 539. The same doctrines preyail in the 
law of the United States, where it has been held that a usage or custom of 
trade is the law of that trade, and to make such a custom at all obligatory, it 
must be ancient, so as to be generally known, certain, and reasonable. There-^ 
fore a usage of such doubtful authority as to be known only to a few^ or where 
merchants of a trade differ as to its existence, will not be regarded. Collins 
V. HopCj 3 Wash. C. Ct. 149 ; compare Donnell v. Columbian Ins. Co,, 2 
Sumn. 366 ; WUcocks v, PkiUips, 1 Wall. Jr. C. Ct. 47. 

(«) 1 Bl. Com. by Stephen, 61. 

{y) See Aldred^s case, 9 Rep. 68 b ; Kenehin v. Knight, 1 Wili. 263 j 
Parkin v. Radcliffe, 1 Bos. & Pul. 282, 
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Role of con- 
struction. 



The force of 
customs. 



of special customs. One of the principal rules to be noted 
is, that customs in derogation of the common law are to 
be strictly construed (z). There is always a presumption 
against a thing while it is only in the making, and a 
presumption in favour of the thing which is made. There 
is a deep truth in Milton's remark, that error is only truth 
in the making, and consequently it is well to pronounce 
against a custom which is the making of law, in favour of 
a law which is recognized, acknowledged, and made. 
Now thia doctrine of strict construction is a deference to 
this presumption. Thus it comes that, although by the 
custom of Gavelkind an infant of fifteen years may by a 
deed of feoffment convey away his lands in fee simple, 
this custom would not be held to entitle him to effect 
the same thing by any other conveyance. Such a rule is 
contrary to the common law, and although it having 
become a rule is an indication that it must have had a 
reason, the fact that the rule of the common law is different 
proves that there was a reason for the diverse custom 
which is thus shown. The rational way of dealing with 
such a case is to give effect as far as possible to the latent 
reason which is in both, and hence the rule of construction 
to which we have alluded. Thus, where there is a custom 
that lands shall descend to the eldest sister, the courts 
will not extend the authority of this custom to include an 
eldest niece (a). Where, however, there is a custom in a 
manor that a man may convey his copyhold in fee simple, 
that will not be held to preclude him from conveying 
it for life, for in such a case the lesser right must be held 
to be included in the greater, and it was therefore here 
said that, although customs must be strictly, they need not 
necessarily be literally construed (6). 

9. No custom can prevail against an Act of Parlia- 

(z) Per Bayley, J., Richa/rdson v. WaXkerj 2 B. & C. 839. 

(a) Denn y. Spray, 1 T. R. 466 ; see also Miggleton v. JBam^f 2 H. & 
N. 653. 

(6) Co. Cop. § 33. This limitation of rule is noticed in Coleridge's Black- 
stone, Tol. i. p. 79. 
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ment (c). As we have pointed out, Acts of Parliament 
must be regarded as the results of custom^ as recognitions 
of practices, and as the worded outcome of observances. 
To allow a custom to contradict an act would be to suffer 
a violation of the seventh rule noted above, as it would be 
the recognition of inconsistent customs. A custom, then, 
that every pound of butter sold in a particular market- 
town shall weigh 18 ounces is bad (d). In the case of The Usage and sta- 
Magiatrates of Dunbar v. The Duchess of Roxburgh (e), ^^^ ®°*^' 
it was expressly held that long usage is of no avail against 
plain statutory enactments, and that such an usage can 
be binding on parties only as the interpreter of a doubtful 
law, and as affording a contemporaneous exposition. But Inteipretation by 
that where a statute is expressive as to some points, and ^^ ™' 
silent as to others, usage may well supply the defects if 
not inconsistent with the express directions of the 
statute (/). These rules and principles will enable the 
reader to understand what may be called the law of 
customs in so far as the important question of validity 
arises in connection with them. But these very rules and 
principles will be more thoroughly understood after an 
examination of some cases in which the question has 
arisen, and when the relation of customs to the law of 
evidence has been more thoroughly explained and illus- 
trated. Here, however, it is necessary to point out that Confusion as to 
there has been considerable confusion of thought in rela- "^^*!» 
tion to the use of the word " custom," and to clear away, 
if possible, any dubiety which may exist in the mind of 
the reader. There are customs which really form a part 
of the common law of the land^ and it is with reference 

(c) Co. Litt. 113 a; Nohle v. Bv/rdl, 3 T. R. 271. 

\d) NoUe V. DweU, 3 T. R. 271. See American cases, Walker v. The 
Transportation Co., 3 Wall. 150 ; Winter v. United States, Hempst. 344. 
It has been held that in doubtful cases usage may be recurred to, to ascertain 
the meaning of the Legislature. Dunbar Afa^gistrates y. Duchess of Roxburgh, 
3 C. & F. 335 ; PoUc v. HiU, 2 Overt. 118, and see United States v. 
McDaniel, 7 Pet. 1, 14 ; Cowmercial Bank v. Vamwm, 3 Lans. (N.Y.) 86, 
90, note. 

(«) 3 CI. & F. 835. 

(/) See D. L 3, 37. 
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to these customs that the rules of validity, which have 
been noted above, have been prescribed. But there are 
many other customs or usages which are not a part of the 
common law, but which, nevertheless, influence the con- 
duct of men, and which are, it may be, on the way to 
become chapters of the unwritten rules of the country (gr). 
These are as it were provisional laws, but they lack the 
obligatory character which attaches to proved and re- 
cognized customs. These usages are proved by evidence 
like a fact, and when proved it is held in law to have an 
obligatory character in relation to certain executed trans- 
actions. Its existence will raise the presumption that the 
parties to a contract acted in conformity with its terms ; 
it will not, however, necessitate any persons who may in 
the future enter into a similar contract to act in accordance 
with it, and the obligatory character of its terms may be 
done away with by the express wish of the parties and 
by its express exclusion from the contract. There is an 
habitual- law in conformity with which men shape their 
actions, but that habitual law, which is in a vague confor- 
mity with the law of the land, whether statute, common, 
or customary, is quite insufficient to regulate all kinds of 
conduct, and so the very habitual practices of men intro- 
duces other rules which are sanctioned by the common- 
sense and convenience of those who are familiar with the 
transactions. These laws of the people's own making are 
usages. It is not absolutely necessary that a man should 
act exactly like his fellows, but as a fact most men in these 
matters do, for these usages are the results of collective 
sense and experience Qi), and just as in an unknown 
country a traveller will generally find the paths have 



(g) See the opinion of Nelson, J., in Allen v. The Merchants Bank^ 15 
Wend., and note to The Commercial Bank of Kentucky v. Vamum^ 3 Lansing 
Eep, 94, 95. 

{h) Earl Russell lias well. said that a prpyerb is the wisdom of many and 
the wit of one, and a custom might be looked on as a sort of factual proverb. 
It contains in it the common sense and common experieAce of all men, pji^d ;t 
was invented by the ingenuity of one. 
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considerable shrewdness, and have been planned with a 
view to ease and convenience, so it is with these customs 
of trade — these consensual laws. But these customs are Customs not 
not a part of the common law of the land. Although *^**°*"*°^ ^• 
much of the common law of the land has passed through 
this noviciate in the market place — it being optional 
whether a person will act in conformity with such a usage 
— although it is incessant amongst those who execute lik e 
transactions, it comes to be a question in many cases 
whether an individual who has entered into some agree- 
ment has done so subject to this common custom or usage. 
With the customs themselves law has nothing to do. 
They may come, as we have seen, to be real laws ; but while 
they are only, as it were, vague facts or general facts 
which have not- been judicially recognized, they are of no 
more interest to the lawyer than particular facts. The Evidence, 
only question which can interest him in connection with 
these is the laws which regulate the admissibility of their 
proof, and those which regulate the method of proof. 
The only questions then which we have, as lawyers, to 
deal with in relation to these usages, are questions of 
evidence. In recent times a good deal of weight has been 
given in courts of law to these rabble laws, and a great 
number of important decisions have been recorded in 
relation to them, and hence the importance of the subject 
as a recondite branch of the law of evidence. 
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AS TO CCSTOMS OF THE COUNTRY AND THE ADMISSI- 
BILITY OF THE PROOF OF THESE. 

One of the most important questions which falls under 
our consideration in connection with a study of the law of 
customs is, as to the admissibility of evidence of a usage 
for the purpose of modifying the meaning of a written 
contract. This question has to be practically answered 
upon very many occasions in modern courts of law, and the 
frequency with which this matter is brought under judicial 
notice is to be accounted for by our great commercial 
prosperity, which has increased the extent of our trade, 
and the energy of those who are employed in it, and has 
produced an intense vitality in relation to the various 
conveniences of transaction, which has resulted in many 
useful and admirable customs which may well become a 
part of the common law of the land. Whenever a country 
is progressive its laws tend to improve. But there is one 
incident of the improvement of a jurisprudence which it Is 
of much importance to note in this place. As a country 
becomes more civilized its criminal laws become less 
severe, but, at the same time, its laws of evidence seem to 
become less strict. Just as there is no necessity for heavy 
pains and penalties in a country where life and property 
are respected, where moral principle keeps the hands of 
the people from violence and from fraud ; so in a country 
where truth is common, where people have become 
intelligent enough to presume that a lie is always a 
mistake, there is not the same necessity for the strictness 
of proof which is felt in a less civilized community. Those 
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wh6 look at the history of our laws of evideoce will find 
ample illustration of the truth of this proposition ; and one 
chapter of that history might be written in connection with 
the way in which evidence of custom has been admitted 
in courts of law to annex incident to and to explain 
the meaning of written instruments. It may be well to Division of 
divide our subject, for the sake of convenience, into parts, ^^^i®^*- 
The evidence of usage may annex incidents to contracts 
between — (1) landlord and tenant; (2) to contracts made 
in the course of trade ; and (3) to other contracts, in 
transactions which have such regularity of practice as will 
admit of established usage, and in which, in fact, customs 
have prevailed. 

First, then, with reference to contracts made between Customfl of the 
landlord and tenant. It is a well-known rule of the law ®*^^'^*^' 
of proof that parol evidence cannot be admitted to con- 
tradict or vary the terms of an agreement in writing (a). 
In case, however, the written agreement is ambiguous — if Parol eyidence. 
the ambiguity does not appear on the face of it, in which 
case it is to be explained by the judge (6), but is what is 
called in law a "latent ambiguity" — ^parol evidence is 
admissible to explain what, but for it, would be inex- 
plicable (c). The reasons for the admission of parol evidence 
under such circumstances are clear and strong, but where 

(a) Meres t. AnseU, 3 Wil. 276 ; S. P. Ogilvie v. Fcljambey 3 Mer. 53 ; 
AUwood ▼. SmaUy 6 C. & T. 232 ; Besant v. Cro88y 10 C. B. 895 ; Cai'ne v. 
BorsfaU, 2 C. & K. 349 ; Clifton v. Walmedet/, 5 T. E. 564 ; Jlensim v. 
Cooper, 3 Scott, N. K 48 ; ffamor v. Groves, 15 0. B. 667 ; Shore v. 
Wilson, 9 C. & F. 355 ; 6 Scott, N. R. 958. See also Perkins v. Young, 
82 Mass. (16 Gray), 389 ; Cocke v. Bailey, 42 Miss. 81 ; Kirk v. Hcurtman, 
63 Fa. St. 97 ; and see some earlier cases, such as HaUiday y. Harty 30 
N. Y. 474 ; WUfe v. Myers, 3 Sandf. 7 ; Erwin v. Sawnders, 1 Cow. 249 ; 
Vcm Ostrand v. Reed, 1 Wend. 424 ; Montgomery County Bank v. Albany 
City Bank, 8 Barb. 396. 

(b) Smith V. Thompson, 8 C. B. 44 ; 18 L. J. C. P. 314 ; ffiUs v. Zondon 
Oadight Co., 27 L. J. Ex. 60. See also CampbeU v. Johnson, 44 Mo. 247. 

(c) Bex V. Laindcm, 8 T. R. 379 ; Codcer v. Guy, 2 B. & P. 565 ; Pad- 
lock Y. Fradley, 1 C. & J. 90. See, as to the explanation of documents 
written in illegible hands, GoUet v. Beechey, 3 Sim. 24 ; Masters v. Masters, 
1 R. Wms. 424 ; Norman v. Morrell, 4 V'es. 769 ; see also Howlett v. How- 
lett, 56 Barb. (N. Y.) 467 ; WiUis v. Fernald, 23 N. J. L. (4 Vr.) 206 ; 
Supm V. Butler, 21 N. J. Eq. 410 ; De Wolfy. CrandaU, 1 Sweeny (N.Y.), 
656. 
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such an ambiguity can be explained by a reference to an 
existing custom, it is evident that such proof will have 
more authority than that which would attach to evidence 
of the party's intentions at the time the instrument was 
executed, or of his particular practice in relation to cer- 
tain matters, as indicating what would probably be his 
intention in framing the document. In all cases it is 
difficult to arrive at a man's intention ; and the only pos- 
sible means of arriving at a correct conclusion with reference 
to his mental attitude is by a consideration of his words 
and actions. These, however, are apt to be misconstrued, 
even if they are accurately remembered and correctly 
repeated or described. On the other hand, the practice of 
all men is easy of proof, and there is the strongest pre- 
sumption in favour of the supposition that he who wrote 
the document, the ambiguity of which has to be explained, 
did what every other body was doing-— shaped his conduct 
according to the manners and usages of his time and 
district ; and in that way, if a usage can be proved, the 
existence of which will explain the ambiguity, it is evidently 
the best means of arriving at a conclusion as to the intention 
of the individual, the explanation of whose agreement is 
in question. Thus it is that the proof of a custom in the 
explanation of an ambiguity in a written instrument is 
not only admitted (g), but must be regarded as parol evidence 
The construction ^f ^^^ highest authority. As a fact, evidence of usage has 
of grants by been admitted, from very early times, in explanation of 

ambiguous grants and charters, and it has been decided 
that the construction of such a grant is for the jury and 
not for the judge (h). The real object of evidence under 
such circumstances is to place the court in the position of 
the parties to the instrument, and without the evidence 

{g) J)oe,d, Kinglaker. Beviss, 18 L. J. C. P. 628. 

(h) Doe d. Kinglake v. Bevias, 18 L. J. C. P. 628 ; Beaufort [Duke) v. 
Swansea {Magistrates^ <fcc., o/), 3 Exch. 413 ; Newcastle-on-Tyne {Master^ 
Pilots, <fec.) V. Bradley y 2 R & B. 428 ; WUhnell v. Gratham, 1 Esp. 322 ; 
see also WacUey v. Bayliss, 5 Taunt. 762 ; bnt see Parker v. Jbbetson, 
4 C. B. N. S. 846. 
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of usage that would, in a large number of cases, be 
impossible (i). 

In farming leases it is usual for the lessee to covenant 
that he* will manage his farm in a husbandlike manner ; 
but it has been over and over again decided that in the 
absence of any such covenant the mere relation of landlord 
and tenant creates an implied obligation to faim according 
to the custom of the country (k). Here, then, we have the | 

terms of the custom becoming a part of or incorporated I 

with the lease. But, as we shall see, an express covenant J 

inconsistent with the custom will control and exclude this ^ 

implication (I), 

In the leading case upon this branch of our subject Wigglestoorth ^ 

(Wigglesworth v. Dallidon){m), which was an action of ^- ^^^^^' j 

trespass for moving, carrying away, and converting to the I 

defendant's own use the corn of the plaintiff, growing in a 
farm, in the county of Lincoln, of which the plaintiff had 

been the tenant, it was pleaded by way of replication that ! 

within the parish of Hibaldstow, wherein the farm was I 

situated, " there now is, and from time whereof the memory The custom, 
of man is not to the contrary, there hath been, a certain ! 

ancient and laudable custom there used and approved of, ] 

that is to say, that every tenant and farmer of any lands ^ 

within the same parish for any term of years which hath 
expired on the first day of May in any yearj hath been used 
and accustomed, and of right ought to have, take, and 
enjoy to his own use, and to reap, cut, and carry away, when 

ripe and fit to be reaped and taken away, bis 'way-going ; 

crop, that is to say, all the com growing upon the said ! 

(i) Baird v. Fortuney 7 Jur. N. S. 926 ; Waterparh (Lord) t. Fennell, 
7 H. & L. Gas. 660 ; 7 W. R. 684. 

(k) Potoley v. WaOcer, 6 T. R. 373 ; Legh v. Hewitt^ 4 East, 164 ; Anger- 
stein V. Hansony 1 0. M. & R. 789 ; Ea/rl of Falmouth v. Thomas, 1 Cr. & 
M. 89 ; Halifax v. OhamberSy 4 M. & W. 662 ; Mcurtin v. Gilham, 7 A. & 
E. 540 ; Bickford v. Pearson, 6 C. B. 920 ; WUkina v. Wood, 17 L. J. Q. B. 
319 ; StUton v. Temple, 12 M. & W. 52. 

(l) Post, p. 38. Webb v. Plummer, 2 B. & C. 746 ; Clarke v. Jtoystone, 
13 M. & W. 762 ; Roberts v. Baker, 1 Cr. & M. 808 ; SuUon v. Temple, 12 
M. & W. 62ratp. 63. 

(m) 1 Dougl. 207 ; 1 Smith's Lea. Gas. (sixth ed.) 639« 

D 
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laods, which hath before the expiration of such term heen 
sown b; such tenant upon any part of such lands not 
exceeding a reasonable quantity thereof in proportion to 
the residue of such lauds, according to the course and usage 
of husbandry in the same parish, and which hath been 
left standing and growiug upon such lands at the expiration 
of such term of yeara" The jury found the custom in the 
words stated. An arrest of judgment was afterwards 
moved, on the ground that such a custom was repugnant 
to the terms of the deed ; and a rule to show cause waa 
granted, and three objections were urged on behalf of the 
defendants : 1. That the custom was unreasonable ; 2. 
That it was uncertain ; 3. That it was repugnant to the 
deed under which the plaiotiflF had held. There Lord 
Manflfield held that the custom was good, and said in words 
which have been already quoted (n) : — " It is just, for he 
who sows ought to reap, and it is for the benefit and 
encouragement of agriculture. It is, indeed, against the 
general rule of law concerning emblements which are not 
allowed to tenants who know when their term ia to cease, 
because it is held to be their fault or folly to have sown 
when they knew their interest would expire before they 
could reap (o). But the custom of a particular place may 
rectify what otherwise would be imprudence or folly " (p). 
In the case of Dalby v. Hunt {g), which is next, in point 



{«) Jn«, p. 21. 

<o) See 14 & IS Vict. e. 26, whi«h pre* the tenuit a right to occopy until 
the end of the comnt jear oE hia tenauc;, in lien of emblementB. 

(p) Btaven t. DdaJiay, 1 H. B1. G ; Bonuton t. Green, IS East, 71 ; 
Caldteott T. Smithia, 7 C. & P. 108 ; QriSUht t. PvUtton, 13 M. & W. SB8. 

(q) 1 B. ft B. 224 ; gee also SoberU t. Bata; 1 Cr. &: H. 808, vhere 
the qneninn vis vhethet a coTen&nt in a lease wheieb; the tenant bound 
himself not, on qniuing the land, to sell or take awa; the mannre, but to 
IcAve it to be expended b; the aaceeeding tenant, excluded the cofltom of the 
countTy, by which the outgoing tenant waa bound to leave the manure and 
waa entitled to be paid for it. The Court held that it did. In that case 
Iiord Lyndhurst eaid : — "It wag contended tiiat the stipulation to leave the 
manure was not incoDeistent with the tenant's being paid for what was bo 
left, and that the custom to pa; for the manure might be engrafted on the 
engagement to leave it. Bat if the parties meant to be governed by the 
custom in this respect there was no necessity for any stipulation, as, by 
custom, the t«aan( would be bound to leave the mannn, and would be entitled 
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of time, to that just referred to, a usage for the oflFgoing 

tenant of a farm in a particular district to bestow his 

work, labour, and expense in manuring, tilling, fallowing, 

and sowing, according to the course of husbandry, and for 

the landlord to pay him a reasonable compensation in 

respect thereof, was held a valid and reasonable custom (r). 

Again, in another case, it was held that, although the Where lease is 

express terms of a lease cannot be controlled by the custom 

of the country, if the lease is entirely silent as to the time 

of quitting, evidence of the custom of the country may be 

given to fix the time (s). These cases indicate under what 

circumstances a custom may be proved to explain, vary, 

or extend a written agreement; but the whole subject was 

so admirably dealt with by Baron Parke, in delivering the 

judgment of the Court of Exchequer in the case oiHutton 

V. Warren (Q, that we make no apology for using his clear 

words in this place. In that case it was decided that a Custom as to 

custom of the country, by which the tenant of a farm, seeds. 

cultivating it according to the course of good husbandry, 

is entitled on quitting to receive from the landlord or 

incoming tenant a reasonable allowance for seeds that are 

bestowed on the arable land in the last year of the tenancy^ 

and is bound to leave the manure for the landlord if he 

will purchase it, was held not to be excluded by a stipula- Stipulation in 

tion in the lease under which he held, that he will consume 

thi-ee-fourths of the hay and straw on the farm, and spread 

the manure arising therefrom, and leave such of it as shall 

not be so spread on the land for the use of the landlord on 

receiving a reasonable price for it. 

In the course of his iudement the learned iudge said(u) : ^ ^ commercial 

•^ ° J o V / transacUoDS. 

— "It has long been settled, that, in commercial transactions, ^^ 
extrinsic evidence of custom and usage is admissible to 

to be paid for it. It was altogether idle therefore to provide for one part of 
that which was sufficiently provided for by the custom unless it was intended 
to exclude the other part." 

(r) 3 Moore, 536 ; 1 B. & B. 224. 

(«) Welh V. Flummery 2 B. & A. 746. 

(0 1 M. & W. 466 ; 2 Gale, 71. 

(tt) 1 M. & W. at p. 476. 

D 2 
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annex incidents to written contracts, in matters with respect 
to which they are silent. The same rule has also been 
applied to contracts in other transactions in life in which 
known usages have been established and prevailed, and 
this has been done upon the principle of presumption that, 
in such transactions, the parties did not mean to express in 
writing the whole of the contract by which they intended to 
be bound, but to contract with reference to those known 
usages {x). Whether such a relaxation of the strictness 
of the common law was wisely applied where formal 
instruments have been entered into, and particularly leases 
under seal, may well be doubted ; but the contrary has 
been established by such authority, and the relations 
between landlord and tenant have been so long regulated 
upon the supposition that all customary obligations not 
altered by the contract are to remain in force that it is 
too late to pursue a contrary course, and it would be pro- 
ductive of much inconvenience if this practice were now 
to be disturbed. The common law, indeed, does so little 
to prescribe the relative duties of landlord and tenant, 
since it leaves the latter at liberty to pursue any course of 
management he pleases, provided he is not guilty of waste, 
that it is by no means surprising that the courts have 
been favourably inclined to the introduction of these 
regulations in the mode of cultivation which custom and 
usage have established in each district to be the most 
beneficial to all parties. 

" Accordingly, in Wigglesworth v. Dallison, afterwards 
affirmed in a writ of error, the tenant was allowed an 
away-going crop, though there was a formal lease under 
seal. There the lease was entirely silent on the subject of 
such a right, and Lord Mansfield said that the custom did 
not alter or contradict the lease, but only superadded 
something to it. 

" The question subsequently came under the considera- 
tion of the Court of King's Bench in the case of Senio?' v. 

(x) See Gibson v. Small, 4 H. of L. Cas. 397, per Parke, B. 
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ArmitdgCf reported in Mr. Holt's Nisi Prius Cases (y). In Tenant righ^ 
that case, which was an action by a tenant against his 
landlord for compensation for seed and labour under the 
denomination of tenant-right, Mr. Justice Bayley, on its 
appealing that there was a written agreement between the 
parties, non-suited the plaintiff. The Court afterwards set Custom not 
aside that non-suit, and held, as appears by a manuscript j^Jf^"^* 
note of that learned judge, that though there was a written 
contract between landlord and tenant, the custom of the 
country would still be binding if not inconsistent with the 
terms of such written contract ; and that not only all 
common-law obligations, but those imposed by custom,, 
were in full force where the contract did not vary them, 
Mr. Holt appears to have stated the case too strongly 
when he said that the Court held the custom to be opera- 
tive ' unless the agreement in express terms excluded it ; ' 
and probably he has not been quite accurate in attributing 
a similar opinion to the Lord Chief Baron Thompson, who 
presided on the second trial. It would appear that the Operation of 
Court held that the custom operated unless it could be ^"®**^™* 
collected from the instrument, either expressly or im- 
pliedly, that the parties did not mean to be governed 
by it. 

" On the second trial, the Lord Chief Baron Thompson 
held that the custom prevailed, although the written 
instrument contained an express stipulation that all the 
manure made on the farm should be spent on it or left at 
the end of the tenancy, without any compensation being 
paid. Such a stipulation certainly does not exclude by 
implication the tenant's right to receive compensation for 
seed and labour." After referring to the case of Webb v. intention to 
Plummer, the learned judge said, "The question there is, exclude custom, 
whether, from the terms of the lease now under considera- 
tion, it can be collected that the parties intended to ex- 
clude the customary obligation to make allowances for seed 
and labour." And we have already seen how the Court, 

(y) P. 179. See also Woodfall, Landlord and Tenant, p. 989, lOth ed. 
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through Baron Parke, answered the question (z). Some 
further decisions, although they can scarcely throw more 
light on the subject after the quotation from Baron 
Parke's clear and luminous exposition, may illustrate these 
principles in different aspects, and indicate the extent of 
their applicability. There is an earlier case than that of 
HuUon V. Warren (a), which is not referred to in the 
Custom of judgment of the Court It appeared that a tenant by a 

operative *" ^' clause in his lease was bound, " at bis removal, to leave 

upon the land all the dung and manure of the preceding 
year, the value to be paid by the succeeding tenant, &c. ; 
and at no time to sell or give away any of the hay or 
straw of the said farm, which shall always be spent on the 
ground ; " and the point in dispute was whether the tenant 
u^der that contract was or was not entitled to take away 
or sell the straw of the last or 'way-going crop, and 
whether, if the tenant threatens to sell the straw, the 
lessor is entitled to have letters of suspension and inter- 
dict (6). It was held that the custom of the country could 
have no operation in such a case, as there was a contract 
with provisions applicable to the point in dispute, and 
oonsequently that letters of suspension and interdict might 
be had and maintained by the lessor (c). 
Term of holding If a lease Contain no stipulations as to the mode of 
aifltoHL^*^°" ^ quitting, the off-going tenant is entitled to his 'way-going 

crop, according to the custom of the country even although 
the terms of holding may be inconsistent with such a 
custom (cQ. Although this might, at first sight, seem 
repugnant to the doctrine stated above, it will upon exa- 
mination be found to be in strict conformity with the 



(z) See also judgment ot Parke, B., In SvUon y. Temple, 12 M. & W. 52, 
at p. 63« 

(a) 1 M. & W, 466 ; 2 Gale, 71. 

(6) This was an appeal from a decision of the Court of Session in Scotland 
to the H. of L. 

(c) Hoxburgh (Duke of) v. RoberUonf 2 Bligh, 156 ; see also Hughes t. 
Gordon, 1 Bligh, 287 ; Cliinan y. CookSy 1 Sch. & Lef. 22 ; and White y. 
Sayer, Palm. 211. 

id) Holding y. PigoU, 7 Bing. 465. 
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principle of that doctrine, for the agreement under which Reason for its 

admifidoE 
this case. 



the tenant held — in the case in which the above principle *<^^"«*<»^ ^ 



was enunciated — ^was silent altogether as to any terms on 
which the tenant should quit, and the clause of the agree- 
ment which was inconsistent with the custom of the 
country was a stipulation confined expressly to the period 
of holding by the tenant. It adverted to nothing that 
was to take place at the end of the tenancy ; and spoke 
only of terms of holding during its continuance. There 
was, therefore, nothing in such an agreement at variiance 
with the application of a custom between landlord and 
tenant which did not come into force until the expiration 
of the term. In that case, the rights of the landlord and 
tenant were governed by the terms of the agreement 
during the tenancy, and by the terms of the custom imme- 
diately afterwards. It is clear that, as the agreement only 
referred to the continuance of the tenancy, both the land- 
lord and tenant must have anticipated not only an end to 
the holding, but must have looked forward to a time when 
their mutual relations must be regulated by some other 
rule than that contained in the agreement As there is 
nothing said as to the end, there is the ambiguity of 
silence which the custom of the country can be called 
upon to explain. 

The custom of the country has frequently been had Custom of 
recourse to for an explanation where the question of the ^^^^ ^ ^ 
time of a holding has been left in doubt by the written in- 
strument (e) ; and this is clearly within the rules which have 
been stated above. Thus, where a holding was general 
from Michaelmas, the custom of the country as to whether 
that shall be deemed Old or New Michaelmas was held to 
be admissible in evidence (/). Evidence of the custom of 
the country was held admissible for the purpose of show- 



(e) Martyn v. CZue, 18 Q. B. 661, at p. 682 ; White y. Nicholson, 4 
M. & Gt. 95. 

(/) Furley v. Wood, 1 Esp. 198 ; HaU v. Benson, 4 B. & Aid. 588 ; but 
see Doe y. Lea, 11 East, 312. 
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ing that a letting by parol from Lady-day meant from 
Old Lady-day (g). In this case the Court referred to the 
case last mentioned {Furley v. Wood), and distinguished 
it from Doe v. Lea on the ground that the letting was 
there by deed, '* which," according to Holroyd, J., " is a 
solemn instrument, and there/ore parol evidence was not 
admissible to explain the expression Lady^day there, used, 
even supposing that it was equivocal." The soundness of 
this distinction, which seems to have been quite unneces- 
sary in the case, as the contract was by parol, has been 
called in question. It is certainly difficult to see upon 
what principle it is founded, for the rule as to the inad- 
missibility of evidence to contradict or vary the terms of 
a contract is as applicable to contracts which have no 
seal as to those which have one. It has, therefore, been 
argued that it would be rash to infer that parol evidence 
would be receivable to explain a word of time used in a 
lease in writing, but not under seal (A). In another case, 
where the defendant avowed the rent payable " at Mar- 
tinmas to wit November 23rd," the plaintiff pleaded non 
tenvM, and a holding from Old Martinmas having been 
proved, the Court thought that the words after the vide- 
licet must be rejected as inconsistent with the term Mar- 
tinmas, which they thought themselves bound by statute 
to interpret November 11th, that no evidence was admis- 
sible to explain the record, and that there was therefore 
a fatal variance between it and the evidence (i). In a 
Nisi Prius case, Erie, C. J., remarked, " The custom of the 
country cannot be set up against the legal presumption 
that Michaelmas means any other day than the 29th 
September. You must show by direct evidence that this 
was an Old Michaelmas tenancy" (]c). 

In a case where a custom to pay for fallows was proved, 

{g) Doe V. Benson, 4 B. & A. 588, 
{h) Smith's L. Cas. 6tb ed. p. 554. 

{%) Smith V. WcdUm, 8 Bing. 238 ; see also Kearney v. King, 2 B. & 
Aid. 301. 

(i) Hogg V. BerringUm, 2 F. & T. 246. 
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» 

it was held that there was therefore an implied contract 
on the part of the landlord, that if there be no incoming 
tenant, he will pay the outgoing tenant according to the 
custom {t). Again, where, by the terms of a farm lease Custom not 
for seven years expiring at Michaelmas, the tenant agreed ^rm^of lease 
to cultivate the land according to the custom of the 
country, and " during the term to consume with stock on 
the farm all the hay, straw, and clover grown thereon, 
which manure shall be used on the farm," and the land- 
lord agreed to let the tenant occupy part of the homestead 
until Midsummer after the expiration of the. term, if 
necessary, " to end the cropping of the tenant grown on 
the premises,*' it was held that the lease did not exclude 
the custom of the country, by which the tenant having 
paid for straw on his incoming was entitled to be paid for 
straw on* his quitting (m). But where an action was Agreement 
brought by a landlord against an incoming tenant, and of custom.^^°^ 
the declaration stated that, in consideration that the land' 
lord would give up to the tenant possession of the farm, 
on which manure had been laid, and would permit him to 
have the benefit of the manure, he promised to pay the 
landlord for the same according to the custom of the 
country, and the breach alleged was non-payment, a 
written agreement was ofifered in evidence of the custom, 
which stated that the land had been manured with eight 
loads of manure per acre, and that the tenant agi-eed to 
leave the land, when given up by him, in the same state 
or to allow a valuation to be made. Here it was held that 
the written agreement excluded the custom of the country, 
as it was inconsistent with it (n). A custom not of the What customs 
country, but prevalent between the owner and tenants of ^^ ^ ^' 
a particular landed estate, is not binding on a tenant who 
becomes such without notice of its existence (o). Where 

{I) FcpeU V. Oaskoin, 7 Exch. 273. 
{m) Muncey v. Dennis, 1 H. & N. 216. 

(n) Clarke v. Roystmie, 13 M, * W, 762 ; WiUsh^r v, Cottrell, 1 E. & 
B. 674. 

(o) Wamerdey v. DaUi/, 26 L. J. Exoh. 219, * 
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the custom of the country was that the tenant should 
have the 'way-going crops on the regular expiration of a 
Lady-day tenancy, the tenant entered on Lady-day, but the 
tenancy was determined on the 1st of June, it was held that 
Custom to pay the custom would not operate (p). In a case where the 
or iiages. plaintiflF was a tenant on a farm, with a right to use a cer- 

tain part of premises until 25th March, after the expiration 
of the term, and where by the custom of the country the 
plaintiff was entitled, at the expiration of his term, to be 
paid by the landlord or the incoming tenant for certain til- 
lages, and he gave up his farm to the defendant as incoming 
tenant at Michaelmas, 1870, before which date the tillages 
had been valued. After the defendant had entered into 
possession, but before the 25th March, 1871, the landlord 
gave him notice that rent was due from the plaintiff, and 
required him to pay the amount of the valuation, which 
was less than the rent due, to him the landlord, and not 
to the plaintiff, which the defendant did, on receiving an 
indenmity from the landlord, and without the plaintiff's 
consent. The plaintiff brought his action for the value of 
the tillages, and was non-suited. And the Court held that 
the non-suit was right, for that the contract to be implied 
between the incoming and outgoing tenant was subject to 
the right of the landlord to be paid arrears of rent out of 
the valuation (g). 

(p) Thorpe t. Eyre, 1 A. & E. 926. 

(g) Stafford v. Gardner, 7 L. R. C. P. 242. 



CHAPTER III. 

AS TO THE USAGES OF TRADE AND THE LAWS OF 
EVIDENCE RESPECTING THESE. 

We come now to the consideration of the question as to Usages of trade 
the* admissibility of evidence of a usas^e of trade for the in commercial 

« . . . . contracts. 

purpose of importing tenns into commercial contracts. 
That this is a question of paramount importance in an 
industrial age and a commercial country cannot be 
doubted ; but even if there was any hesitation, a considera- 
tion of the number of the cases, involving this question, 
which have come before our courts, and of the deepness 
and importance of the interests of the litigants in those 
cases, would prove the assertion. The same preliminary Ambiguity, 
remark which was made in reference to contracts aflFect- 
ing the relation of landlord and tenant as to the general 
rule as to the ambiguity in contracts would be in place 
here. That the doctrine of the law as to the admissibility 
of parol evidence, to explain away or clear up an ambiguity 
in a mercantile contract, is the same as that which applies 
to an ambiguity in contracts not made in the way of trade 
will be evident from the consideration of one or two 
cases (a). 

There are certain general principles which govern the General rules as 

to oral evidence. 

(a) Kempaon v. Boyle, 8 H, & C. 673 ; Bold v. Eayner, 1 M. & W. 843 ; 
but see as to inadmissibility, Sfrnth v. J^ffryes, 15 M. & W. 562 ; 15 L. J. 
Bxch. 825 ; Ford v. Yatea, 2 Scott, N. R. 654 ; 2 M. & G. 549 ; see Taylor 
on Ey. (5th ed.) § 1058, p. 996 ; Weston v. Emea, 1 Taunt. 115 ; Kainee y. 
Knightly, Sken. 54 ; Hoare v. Oraham, 3 Camp. 57 ; Fidd v. Ldean, 6 H. 
& N. 627 ; 80 L. J. Exch. 170 ; Rawson y. Walker, 1 Starke 361 ; Adams 
V. Wordley, 1 M. & W. 374, 
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interpretation of all writings which are dealt with at 
length in all works on the law of evidence. Some of these 
rules are obvious in their reasons, and necessary in their 
application. Thus, that the Court must read the whole of 
a document, and must come to a conclusion as to the 
meaning of the words used by a careful examination of 
the context, and the estimate of the sense and weight of 
the same words in other parts of the instrument (6). 
Words must be understood, if they can, in tl^eir primary 
sense (c). Then comes the general rule to which we have 
adverted (d), viz., that parol evidence cannot be received 
to contradict, vary, add to, or subtract from the terms of a 
valid written instrument (e). 
Collateral agree^ But this rule does not prevent the parties to the written 

contract from proving that either contemporaneously or as 
a preliminary measure they had entered into a distinct 
oral agreement ou some collateral matter (/), And, of 
course, parol evidence is admissible under the proper plea 
to show that the instrument is altogether void, or never 
had any legal existence either by reason of forgery or 
fraud (g), or that the contract was made in furtherance of 



(6) BlundeU v. Gladstone^ 11 Sim. 486 ; 1 Phill. 279, 383, 389, s. c. ; 
Bateman v. Lord Roderif 8 Jones & Lat. 356 ; Richardson v. Watson, 4 B. 
& A. 789, 799, per Parke, J. ; Lang v. Gale, 1 M. & S. 11 ; Walsh v. 
Trevanion, 15 Q. B. 733, 751. 

(c) Robertson v. French^ 4 East. 135, lB6f per Lord EUenborough ; MaUan 
V. May, 13 M. & W. 517, per Pollock, C. B. ; Carr v. Monte/iore, 5 B. & S. 
408 ; Ford v. Ford, 6 Hare, 490, 491, per Wigram, V.-C. ; Bicks v. SaUUt, 
23 L. J. Ch. 571 ; see also Bell's Com. Law of Scotland (7th ed. ), vol. 1, 
p. 466. 

{d) Ante, p. 33. 

(e) Goss V. Lord Nugent, 6 B. & Ad. 64 ; see 2 Ph. on Evid. 350. So by 
the Scotch law, "a writing cannot be cut down or taken away by the testimony 
of witnesses."— Tait, Ev. 326, 327, The legislature has also adopted a similar 
rule, making it obligatory to use writing in evidence of certain dispositions 
such as wills and other transactions, and those within the Statute of Frauds. 
See Fawkes v. Lamb, 31 L. J. Q. B. 98 ; see also The Reeside, 2 Sumn. 
567 ; Chubb v. Seven ihxmsand eight hundred bu^shels of oats, 16 Law Rep. 
N. S. 492. 

(/) Lindley v. Lacey, 17 C. B. N. S. 558 ; see also Brady v. Oastler, 3 H. 
& C. 112 ; Malpasr. London d; South Western Rail. Co., 35 L. J. C. P. 166 ; 
1 L. R. C. P. 336. 

(g) CoUins v. Blantem, 2 Wils. 341 ; 1 Smith's L. C. 310-339, and cases 
there cited in the notes. 
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objects forbidden by law Qi), or was obtained by duress (i), j 

or made by persons incapable of contracting Qc), or that it \ 

is not binding through failure of the consideration (^). j 

Any obligation by writing, not under seal, may, in the Subsequent oral j 

absence of statutory interference, be either totally or *g^®«™®^^ j 

partially dissolved before breach, by a subsequent oral j 

agreement (m). Although it has been argued that there ! 

is nothing contradictory in the rule that allows a written i 

contract to be totally waived or discharged by parol proof, | 

and that which forbids the reception of parol evidence, 
with the view of contradicting, varying, adding to, or sub- 
tracting from, such an instrument, we confess that it 
seems to us that the partial dissolution of a written con- 
tract seems to be the same thing as subtracting from it, 
and that the words of Lord Denman, in Oo88 v. Lord Ooss v. Lord 
Nugent (m), are contradictory, to a great extent, of the ^^^' 
primary rule with regard to parol evidence. These words 
are : — " After an agreement (at common law) has been 
reduced to writing, it is competent to the parties, at any 
time before breach of it, by a new contract not in writing, 
either altogether to waive, dissolve, or annul the former 
agreement, or in any manner to add to, to substract from, 
or vary, or qualify the terms of it, and thus to make a new 
contract, which is to be proved, partly by the written 
agreement, and partly by the subsequent verbal terms 
engrafted upon what will be thus left of the written agree- 
ment." We confess that we are unable to reconcile these 
two doctrines, and that, having in remembrance what 
Lord Coke calls "the uncertain testimony of slippery 
memory,'* {n) we would have felt more inclined to adopt 

{h) CoUins V. Blantem, 2 WiUs. 347 ; 1 Smith's L. C. 310-326 ; Benyon 
V. NettlefcMy 3 M. & Gord. 94 ; see also Brigga v. Lawrence, 3 T. R. 464 ; 
WaymeU v. Reed, 5 T. R. 600 ; Norman v. Ode, 3 Esp. 253 ; and see 
Mao-tin v. Ctarkey 8 R. J. 389. 

{{) 2 Inst. 482, 483. 

{k) B. N. P. 172 ; Ba/rrett t. Buxt<m, 2 Atk. 167. 

(l) Foster v. Jolly, 1 C. M. & R. 707 ; Sdby v. Ifinde, 2 C. & M. 516 ; see 
Leppoe V. National Union Bank, 32 Md. 136. 

(m) Go88 V. Lord Nugent, 5 B. & Ad. 65, per Lord Denman. 

(») 5Rep^26a. 
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the rule of the law of Scotland, by which no written 
obligation whatever can be extinguished or renounced 
without either the creditor's oath or a writing signed by 
him(p). And we regard the prevailing rule as to the 
invalidity of the oral dissolution of a statutory instrument 
as an argument in favour of our proposition (q). 
Collateral agree- Of course, the rule is not infringed by proof of any 
™®'^ collateral parol agreement, which does not interfere with 

the terms of the written contract, although it may relate to 

the subject matter (r) ; and it must be remembered that 

the rule is applicable only to suits between the parties (a), 

General prin- The policy of the Hile wiU be the better appreciated, 

cipie uiuBtrated. ^^^ ^^ nature and scope more thoroughly understood, 

from a consideration of some of the cases in which parol 
evidence has been rejected. In this place, any such 
inquiry, as it is mainly preliminary, must necessarily be 
short. Where, therefore, a policy of insurance was effected 
on goods "in ship or ships from Surinam to London," 
parol evidence was held inadmissible to show that a 
particular ship which was lost had been verbally excepted 
at the time of the contract (t). And where a policy 
described the two termini of the voyage, the insurers were 
not allowed to prove by parol evidence that the risk was 
not to commence till the vessel reached an intermediate 
place (u). So where a ship was particularly described in 

(p) Tait on Byidenoe, 325. In Scotland a written agreement cannot be 
afterwards waived or varied by mere words, though a subsequent parol 
agreement, accompanied or followed by part performance, will suffice for that 
purpose. Bargadd/U Coal Co. v. Warh, 3 Macq. Se. Oas. H. of L. 467. 

(q) See Taylor on Bv. § 1045 (5th ed.) ; Marshall v. Lynn, 6 M. & W. 
116 ; Emmet v. Deahirtt, 21 L. J. Ch. 497 ; Moore v. Cam/phdl, 10 Exch. 
823 ; SUmtSL v. Jtobinaon, 3 Bing« N. 0. 928 ; Stead y. Dawber, 10 A. & 

E. 57. 

(r) WhdU V. Parkin, 12 East, 578 ; Sdtoardt v. Bates, 7 M. & G. 600, 
611, per Creswell, J. ; Foster v. AUanson, 2 T. B. 479 ; Fletcher ▼. CHUeS' 
pie, 3 Bing. 635. This and the above provisions have been introduced into 
the Indian Evidence Act, 1862 ; see sect. 92 ; see also The Law of Evidence in 
British India, by 0. D. Field (2nd ed. 1873), p. 316. 

(«) 1 Poth. on Obi. 4, c 2, art. 8, n. 766. 

(t) Koines v. Knightly, Skin. 54 ; Ledie v. De le Torre, cited 12 East, 583. 

(u) Hoare v. Graham, 3 Camp. 57 ; Spartali v. Beneeke, 10 0. B. 212 ; 
Besant v. Cross, 10 C. B. 895 ; Hanson v. Stetson, 5 Pick. 506. 
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a written contract of sale, parol evidence of a further 
descriptive representation made prior to the sale was held 
inadmissible to charge the vendor, without proof, of actual 
fraud, all previous conversation being merged in the 
written contract (y). These and other cases {z) suflBciently Rule as to 
illustrate the rule that, although extrinsic parol evidence evid^ce.^**^^ 
is inadmissible to vary, add to, or subtract from the con- 
tents of a valid written instrument, on the sufficient Presumption, 
grounds that the parties to the instrument must be pre- 
sumed to have committed to writing all that was necessary 
to give full expression to their intentions and meaning, 
and that incalculable difficulty, confusion, and mischief 
would arise if verbal testimony were received in such 
cases ; still it may in all cases be adduced where there is 
doubt, with the view of explaining the written instiiiment, 
that is, for the purpose of enabling the Court to understand 
the real nature of th& contents of the writing before them, 
by an explication of the terms employed (a). And here Usage in relation 
we find ourselves in a position to consider the laws relating 
to usage, for it is evident that in considering the meanings 
of the words used in any document regard must be had to 
their ordinary use. A dictionary is, after all, only a 
volume of precedents. But words have not only a com- The meaning of 
mon, conversational, and literary meaning, they very often ^^^ "* 
have a technical, a business sense, and in transactions con- 
nected with that particular trade or profession there is 
every probability that the Janus-faced word will be used in 
its technical sense, and it is there of importance, by means of 
witnesses conversant with the business, trade, and locality, 
to which the document relates, to speak as to the particular 

conventional meaning of the words in question (6). 

• 

iy) Pickerinff y. Dowaon, 4 Taunt. 779 ; see The laabdla, 2 Rob. Adm. 
241 ; White v. WiUmy 2 B. & P. 116 ; Rich v. Jackson, 4 Br. C. C. 614. 

(z) See Taylor on Evidence (5tli ed.), § 1053, 1054, 1055, &c. * 

(a) Shore v. WiU(m, 9 CI. & F. 355, per Parke, B. ; 566, 567, per Tindal,, 
C. J. ; Kdl V. Charmer f 23 Beav. 195 ; see also Campbell r, Johnton, 44 
Mo. 247 ; Perkins v. Young, 82 Mass. 389 ; Cocke ▼. Bailey, 42 Miss. 81 ; 
mis V. Crawford, 39 Cal. 523 ; Richards v. SchUgdmich, 65 N. C. 160. 

(6) See Bell's Com. b. 3, pt^ 1, ch. 3 (7th ed.), vol, 1, p. 456 ; see sXwiper 
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The legal prin- 
ciples and usage 
as evidence. 



As to the extent 
to which usage 
should be ad- 
mitted to vary 
written con- 
tracts. 



Difficulties of 
subject. 



The principles which have governed the admission of 
the evidence of usage in such cases have been uniform, but 
an important question arises as to the expediency of an 
indiscriminate admission of usages in explanation of written 
contracts, which has to do with the whole policy of the law ; 
and as the subject is one which by its nature should be 
considered before entering upon a minute account of the 
various decisions in connection with the reception of 
evidence in such cases, this seems the proper place to set 
out one or two of the opinions which have been expressed 
upon the subject, and the principles which ought to guide 
to an answer to this important question. There have been 
many doubts expressed as to the expediency of the ex- 
tension of the rule as to the admissibility of evidence of 
usage. That it was originally admissible only to explain 
written contracts, that it was used to assist in the rational 
construction of written instruments, is certain ; but it is 
equally beyond doubt that in many cases it had been 
admitted to put a construction upon such writings at 
variance with that which was in the intention of the 
parties. There are scarcely any questions which come 
before courts of law so difficult of decision as those involving 
customs. Here the Court has to deal with something which 
is vague and indefinite, which bears much similarity to 
law, but which yet comes before them in the guise of 
evidence, which is not definitely written in books, but 
lives only in the breath, of the public and the vague tradi- 
tions of the actions of men. It requires not only legal 
learning but genius to deal with such cases, and it is not 
to be wondered at if many of the common law judges 
shrink from the task of exercising such an indefinite 
jurisdiction. Lord Campbell, with great sagacity, has 
pointed out this fact. "Lawyers,** he says, "desire 
certainty, and would have a contract express all its terms, 
and desire that no parol evidence beyond it should be re- 



Lord Eldon, in Anderson v. Pitcher^ 2 B. & P. 164 ; Cutter v. PmoeU^ 
6 T. R. 820. 
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ceivable. But merchants and traders with a multiplicity Practice of 
of transactions pressing on them, and moving in a narrow ^^ 
circle and meeting each other, desire to write little and 
leave unwritten what they may take for granted in every 
contract. In spite of the lamentations of judges they will 
continue to do so, and in a vast majority of cases of which 
courts of law hear nothing they do sO without loss or in- 
convenience, and upon the whole they find this mode 
of dealing advantageous even at the risk of occasional 
litigation " (c). It is owing to these circumstances that Attempts to 
we find many attempts upon the part of judges to limit ^^Jj^^^ ^^ 
the extent of the applicability of custom as a means of 
explaining indefinite writings. We must consider these. 
In the case of Hutton v. Warren (d) the judges, although 
they decided in accordance with the authorities cited^ 
clearly indicated that in their opinion the relaxation of the 
common law in reference to this matter, where formal 
agreements had been entered into, and especially instru- 
ments under seal, was both unwise and unjust (e). And Lord 
Denman, in delivering the opinion ofthe Court in the case 
of Freeman v. Loder {f), said : — " If a legislator were 
called to consider the expediency of passing a law upon this 
subject, the conclusion at which he would arrive is hardly 
open to a doubt. He would decide at once that the Written contract 
written contract must speak for itself on all occasions ; ^^^ ' 
that nothing should be left to memory or speculation. There 
is no inconvenience in requiring parties making written 
contracts to write the whole of their contracts, while, in 
mercantile afiairs, no mischief can be greater than the un- 
certainty produced by permitting verbal statements to 
vary bargains committed to writing. But the nature of Dangers of 
this explanatory evidence renders it peculiarly dangerous, evfdence*^ 
Those who have heard it must have been struck with the 

(c) See 7 El. & Bl. at p. 279. 

(d) 1 M. & W. 475 ; see also Anderson r. PUcher, 2 B. & P. 168, |)cr 
Lord Eldon. 

(c) See Johnston v. Ushorney 11 A. & E. 657. 
(/) 11 A. & E. 597, 698. 

^ B 
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Difficulty of 
ascertaining 
custom. 



Hal)it of late 
years as to 
usages. 



Loose usages. 



The office of a 
usage. 



hesitating strain in which it is given by men of business, 
and their wish to secure the correctness of their answer by 
referrring to the written documents. Again, what can be 
more difficult than to ascertain, as a matter of fact, such 
a prevalence of what is called a custom of trade as to 
justify a verdict that it forms part of every contract ? 
Debate may also be fairly raised as to the right of binding 
strangers by customs probably unknown to them ; a conflict 
may exist between the customs of two diflferent places ; 
and supposing all these difficulties removed, and the custom 
fully proved, still it will almost always remain doubt- 
ful whether the parties to the individual contract really 
meant that it should include the custom." And the same 
opinions have been expressed by the late able and learned 
Mr. Justice Storey (g). '^ I own myself,'* he said, " no 
friend to the almost indiscriminate habit of late years of 
setting up particular usages or customs in almost all kinds 
of business and trade, to control, vary, or annul the general 
liabilities of parties under the common law, as well as 
under the commercial law. It has long appeared to me 
that there is no small danger in admitting such loose and 
inconclusive usages and customs often unknown to par- 
ticular parties and always liable to great misunderstand- 
ings and misrepresentations and abuses to outweigh the 
well-known and well-selected principles of law. And I 
rejoice to find that of late years the courts of law, both in 
England and in America, have been disposed to narrow the 
limits of the operation of such usages and customs, and to 
discountenance any further extension of them (h). The true 
and appropriate office of a usage or custom is to interpret the 
otherwise indeterminate intentions of parties, and to ascer- 
tain the nature and extent of their contracts, arising not 
from express stipulations, but from mere implications and 
presumptions, and acts of a doubtful or equivocal character. 
It may also be admitted to ascertain the true meaning 
of a particular word or particular words in a given in- 

(<jr) The Schooner Reeside, 2 Sumn. 567. 
[h) See, however, post, pp. 51, 86, 87. 
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strument, when the word or words have various senses, 
some common, some qualified,'and some technical, according 
to the subject-matter to which they are applied. But I Usage not to 
apprehend that it can never be proper to resort to any gt^ulatkms/^^ 
usuge or custom to control or vary the positive stipulations 
in a written contract, and db fortiori not in order to con- 
tradict them. An express contract of the parties is always 
admissible to supersede or vary or control a usage or 
custom, for the latter may always be waived at the will of 
the pai-ties. But a written and express contract cannot be 
controlled or varied or contradicted by a usage or custom, 
for that would be not only to admit parol evidence to 
control, vary, or contradict, written contracts ; but it would 
be to allow mere presumptions and implications properly 
arising in the absence of any positive expressions of in- 
tention to control, vary, or contradict the most formal and 
deliberate declarations of the parties." As we shall see, Modem tendency 
however, there has, in more recent times than those to ^ *^ ^^s^«- 
which Mr. Justice Storey referred, been a tendency upon 
the part of judges to extend the office of a usage, and while 
they have been as unwilling to allow a usage to rule 
express words, they have allowed a usage to supply words 
and incidents to a written contract which were not incon- 
sistent with it. They, too, looked to the intention of the intention of 
parties, but they came to the conclusion that the real drift P*^^®^- 
of these intentions would be better ascertained by a careful 
regard to the circumstances of the individual at the time 
of the contract than froin a slavish regard only to the 
written words of the instrument. The circumstances which 
it was of most importance to bear in mind, as likely to 
affect the mental condition of the parties to the instru- 
ment, were those common circumstances which are classed 
under the head course of trade, and which are embodied in 
what we call usage. It was from this view that the recent 
extension of the functions of custom has taken place. 
Bearing, then, these weighed and careful words in mind, 
we proceed to the consideration of the law, as it has been 

E 2 
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laid down in various cases, which is applicable to the 
question. 

We must bear in mind that the admission of parol 
evidence of usage is allowed on a principle of presumption 
that in many transactions the parties thought it unneces- 
sary to express in writing the whole of the contract they 
were entering into, but to contract with reference to those 
known usages (i), just as there is an implication that 
they contracted with a reference to ascertained physical 
laws. But these usages of trade with reference to which 
their contract was framed must be understood as some- 
thing different from the general custom of merchants, 
which in so far as it is ascertained and recognized is the 
universal established law of the land, which is, as we 
have already seen (J ), to be collected from decisions, legal 
principles and analogies, and not from evidence. In all 
cases laws were matters of evidence once upon a time, but 
when they were proved, ascertained, and acknowledged, 
they became not matters provable by new evidence, 
but matters evidenced by past records, and these records 
resided, for the most part, in the breasts of the judges. 
The right understanding of the real relation of law and 
evidence seems to us to be a matter of some importance. 
Evidence deals with facts, law with human principles as 
applicable to facts. But rough doing went before rules. 
Practice has always preceded theory, and in some historical 
senses evidence must be regarded as the foundation of 
law. The analogy of language which is closely connected 
with law, — which might well be regarded as the grammar 
of conduct, — will help us to understand this connection. 
It has been pointed out that men used to think of sub- 



(i) Kvrchner Y. Venus, 12 Moore, P. C. C. 361. 

Ij) Per Foster, J., Edie v. East India Co., 1 Wm. Black, at p. 298 ; per 
Lord Campbell in Branddo v. Bai*nett, 3 C. B. 619, at p. 530 ; per Byles, J., 
Suse V. Pompe, 8 C. B. N. S. 538, at p. 667 ; but see Haille v. Smithy 1 B. 
& P. 563, in which evidence of the general custom of merchants was received, 
and VaUeyjo v. Wheeler, Lofft, 631, at p. 644 ; see also pe7' Nelson, J., in 
Allen V. The Merchants* Bank, 15 Wend. 216. 
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stantives in action before they reached the abstract con^ 
ception of a verb ; and that such phrases, in the mouths 
of the vulgar, as " a-going " and " a-coming," at the present 
time, are indicative of the early use of nouns in the place 
of verbs. There is an abstractness in expression of action 
or passion which was only possible to a stage of consider- , 

able mental development. But to us there seems to be a illustrated by 
close analogy between this relation of nouns and verbs ^g^*ge- 
which Hegel has expressed by saying, " It is in names that 
we think," and the relation which exists between evidence 
and law. The province of the one is, as it were, sub- 
stantives of the other verbs. The province of the one is 
concrete experiences, of the other, abstract generalizations 
and commands. But, further, we would be inclined to Usage in relation 
think that just as verbs were at first nothing but modified g^/^^^*^^ 
substantives — or substantives becoming abstract — so laws 
were at first only evidence modified or becoming abstract. 
Hence it is that in our estimation custom or usage ia 
the connecting link between law and evidence ; hence, also, 
its importance, not only to the lawyer, but to the scientific 
jurist. 

Usages of trade, then, in the sense in which we are Usage of trade 
using the phrase in this place, are to be discriminated from merc^tTto be 
the general custom of merchants, although in one way distinguished, 
they may be regarded as the general custom of merchants 
in the making. This being so, it is not extraordinary that 
this distinction has not always been so clearly understood 
as it is at the present time, and that we find a learned 
judge in the year 1787 using these words. "Within the 
last thirty years," Mr. Justice BuUer remarked (A), " the 
commercial law of the country has taken a very difierent 
turn from what it did before. Before that period we find 
that, in courts of law, all the evidence in mercantile cases 
was thrown together ; they were left generally to a jury, 
and produced no established principle. From that time 
we all know the great study has been to find some certain 

{k) 2 T. R. p. 73. 
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general principles which shall be known to all mankind, 
not only to rule the particulai' case then under considera- 
tion, but to serve as a guide for the future." 

But the distinction which is to be drawn at the present 
time is clearly between general usages or customs which 
are laws, and particular usages or customs which are 
matters of evidence. When, however, they are proved, 
they engraft terms into a contract in much the same way 
that a general custom or law would. 
Method of proof. First, then, as to the principle of admissibility, and the 

method of proof. Seeing that custom is only to be inferred 
from a large number of individual acts, it is evident that 
the only proof of the existence of a usage must be by the 
multiplication or aggregation of a great number of particular 
instances, but these instances must not be miscellaneous 
in character, but must have a principle of unity running 
through their variety, and that unity must show a certain 
course of business, and an established understanding re- 
specting it {I). The force of usage is derived from the 
habit of mind to expect uniformity in the actions of men, 
and to anticipate the same conduct under similar circum- 
stances in the future which has been experienced in the 
past. Were such an anticipation unfounded, custom could 
have no meaning. But use is second nature, and produces 
a secondary law well nigh as binding on the thoughts and 
actions of mankind as the laws of Nature herself. The 
proof, therefore, of single instances in such cases is all-im- 
portant, and it has been remarked that witnesses who are 
called to prove a custom of trade, or the general or pre- 
vailing course of business in that calling, should cause 
their minds to revolve over instances known to them of its 
Elements to be having been acted on (m). One important particular is 
uM^e.^^ ^ *^ ^^ noted in relation to the evidence given to support 



The force of 
usage. 



(I) Mackenzie v. Bunlopy 3 Macq. H. of L. Cas. 22 ; see also Kidson v. 
Envpire Marine Co. 35 L. J. C. P. 250 ; see also Myers v. Dresser. 16 
C. B. N. S. 646. 

im) HaU V. Bensmiy 1 G. kV. 911. 
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a mercantile usage, and that is, that it is not neces- 
sary to attach to it the elements of antiquity, 
uniformity, or notoriety, which, as we saw (n), were 
necessary to the admission of a local law, or what is 
technically called a particular custom. Such a usage " may Growing usage, 
be still in course of growth " (o) ; it may require evidence 
for its support in each case, but in the result it is enough 
if it appear to be so well known and acquiesced in that 
it may be reasonably presumed to have been an ingredient 
tacitly imported by the parties into their contract (p). 
Thus, as we have seen, the " custom of the country '' with Prevalent usage. 
reference to good husbandry means no more than that the 
tenant should conform to the existing prevalent usage of 
the country where the lands lie (q), and the general usage 
of trade may be imported into a contract though the 
proof has been given of exceptions to such usage (r). 
Evidence, therefore, of a particular usage, to add to or in Principle of 
any manner aflfect the construction of a written contract ^■^"^^^<^"- 
is admitted thus only on the principle that the parties who 
made the contract were both cognizant of the usage, and 
are presumed to have made the contract in reference to 
it (s). " Many contracts," said Erie, C. J., " in one case 
are construed by the course of business in the particular 
trade, or in the particular place where they are made. . . . 
In the cases where such local usages are imported into the • 

contract, it is because they tacitly form part of it like those 
contracts in which we find the words, 'and other usual 

(n) Ante J p. 16 ct seq. 

(o) Juggomohun Ohore v. ManicJcchundf 7 Moore, Ind. App. 263, at 
p. 282. 

(p) Jtiggomohun Ghore v. Manickhundf 7 Moore, Ind. App. 263 ; Legh v. 
Hewitt f 4 East, 154, 159, per Ld. EUenborough ; Dolby v. Ifvrstj 1 B. & B. 
224 ; 3 Moore, 536 ; VaUance v. DewaVj 1 Camp. 508 ; but see Collins v. Hope, 
3 Wash. C. Ct. 149 ; compare Donnell v. Columbian Ins. Co., 2 Sumn. 366 ; 
WUcocks V. PhiUipSy 1 Wall. Ir, C. Ct. 47. 

(g) Legh V. Ilevnttf 4 East, 164, 159, per Ld. EUenborough; Dolby v. 
Mrst, 1 B. & B. 224, 228. 

(r) VaUance v. Devxir, 1 Camp. 508, per Ld. EUenborough. 

(«) See Kirchner v. Venus, 12 Moore, P. C. C. 361 ; 7 W. R. 455 ; Meyer 
V. Dresier, 16 C. B. N. S. 646 ; Appleman v. Fisher, 34 Md. 540 ; South- 
western Freight, <kc. Co. v. Stanard, 44 Mo. 71. 
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terms/ They then form part of the contract. The contract 
expresses what is particular to the bargain, and the usage 
supplies the rest * {t). As it is only a law in growth, and not 
in completeness, persons are only preauvied to be aware of it, . 
as there was no necessity incumbent upon them of inform- 
ing themselves of the whole of the customs of a trade, as 
there is upon every subject of becoming acquainted with the 
whole of the laws of a country. Therefore the presumption 
May be rebutted. T^^^ be rebutted (u), Thus, where goods were shipped at 

Liverpool for Sydney, and where by bill of lading the goods 
were made deliverable to the shipper's order, or assigns, 
"he or they paying freight for the goods here as per 
margin," and in the margin the stated amount of freight 
was made payable in Liverpool to M. (who was not the 
shipowner), one month after the sailing of the vessel, it 
was held that, as against an indorsee for value of the 
bill of lading, the master could not detain the goods at the 
port of delivery on the ground of non-payment of the 
freight, although the jury found that by the usage of 
Liverpool the shipowner does not lose his lien for the 
freight by making it payable at the port of shipment, and 
that such a local usage cannot bind a bond fide holder for 
value without notice (x). But although all the incidents 
which are necessary to the recognition of a particular 
custom or local law are not necessary in the case of a 
usage of trade, still some are ; it must for instance be 
reasonable to be binding, and it has been held that it is 
not reasonable if an honest or right-minded man would 
deem it unfair or unrighteous (y). It is very evident that 
this is a necessary incident. Usages are the result of 
the experience of mankind, and have been planned with 
a view to their convenience. But nothing absolutely un- 



Incidenfcs of a 
usage. 



Usage must be 
reasonable. 



it) Meyer v. Dresser, 16 C. B. N. S. 646, at 660. 

{u) See Southwestern Freight, <fcc. Co. v. Stanard, 44 Mo. 71. 

{x) Kirchner v. Venus, 12 Moore, P. C. C. 361 ; 7 W. R. 455. 

iy) Paxton v. Courtnay, 2 F. & F. 131 J see also Leuckhart v. Cooper, 
8 Scott, 521 ; 3 Bing. N. C. 99 ; see also Southwestern Freight, d-c. Co. v. 
Sianard, 44 Mo. 71. 
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reasonable could result from the former, or tend to produce 
the latter. The self-will of an individual might make dis- 
honesty or nonsense paramount for a day, but the ex- 
perience of men never could consecrate what was un- 
righteous, their convenience and comfort never could be 
subserved by what was unjust or unreasonable. Where 
evidence of a usage has been admitted, therefore, evidence 
may be given in reply, tending to show that such a 
supposed usage would be unreasonable (z). The evidence Evidence of 
to establish a custom must be uniform, and even an ^**^®' 
occasional practice tolerated to some extent, in a certain 
department of business for any given year, cannot be said 
to be made out without distinct proof of some specific 
instances during the period in question (a). The usage, to 
be binding, must be general as to place and not confined to 
a particular bank (6). We have already seen that evidence 
of a usage of trade is admissible to show that words used 
in a certain written contract were used in a peculiar, 
technical, or local sense (c) ; but we must add here, while 
we are speaking of the kind of evidence which is required 
to support a usage, that the proof of such a use must be 
clear and irresistible (d). 

We come now to an important question, which must be Evidence of 
considered in connection with the proof of a custom, and collateral cus- 
that is as to whether evidence of a custom at a diiferent 
place is admissible as bearing on the question of a custom 
at the locus in quo. In one case it was distinctly laid 
down that to prove the manner of conducting a particular 
branch of trade at one place evidence may be. given to 
show the manner in which the same branch is carried on 
at another place ; BuUer, J., remarking, " If it can be 

(z) Bottomly v. Forhea, 5 Bing. N. C. 128. 

(a) Cheneryy. Goodrich^ 106 Mass. 566 ; see Bho per Erie, C. J., in Myers 
V. Dresser, 16 C. B. N. S. 646, 

(6) Adams v. OtterbacJCf 15 How. 639 ; but see VaUance v. Dewer, 1 
Camp. 503. 

(c) Arvte, p. 47. 

\d) Lewis v. MarshaU, 7 M. & (j. 729 ; 8 Scott, N. R. 477. 
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shown that the time would have been reasonable in one 
place that is a degree of evidence to prove that it was so 
in another. The efifect of such evidence may be taken 
oflF by proof of a difference of circumstances. It is very 
true that the custom of one manor is no evidence of 
another, that has been determined in many cases (e), but 
the point here is very different ; it is a question concern- 
ing the nature of a particular branch of trade '* (/). In 
another case it appeared that a plea of a custom of 
trade in London might be supported by proof of a custom 
prevailing in London and other English ports (g). And in 
the most recent case Qi), in which the fact that a custom 
existed in the London fruit trade, that if the brokers did 
not give the names of their principals in the contract, 
they were held personally liable, evidence was given as to 
the existence of a similar custom in the London colonial 
market. The Court, although it had some doubt, seeing that 
the case went further than Noble v. Ken/noway (i), decided 
that it was admissible, on the general principle that it 
would be useful in elucidating the truth (Aj), and because, 
in the words of Blackburn, J., "it struck me, where the 
question was. Does a broker in the fruit trade, if he does not 
disclose his principaPs name, incur a personal liability in 
consequence ? that it would be proper evidence for a jury 
to consider and weigh that such a custom existed in other 
trades, and ths^t in those other ti:ades the broker did incur 
a personal liability " (t). 

Again, on this question of evidence from analogy, the 
case of Falkner v. Earle (m) may be referred to. In that 
case it appeared that there was a custom of Liverpool of 
allowing a discount of three months on freights payable 

(c) Anglesey {Marquis) v. ffatherton {Lord)y 10 M. & W. 218. 

(/) Noble V. Kennoway, 2 Dougl. 510, at p. 512. 

(^r) MUvxvrd V. Hibbert, 3 Q. B. 120. 

[h) Fleet V. Mtirton, 7 L. R. Q. B. 126. 

(i) 2 Dougl. 510. 

{k) Per Cockbum, C. J., 7 L. R. Q. B. at p. 130. 

(1) 7 L. R. Q. B. at p. 134. 

(m) 3 B. & S. 360 ; 32 h. J. Q. B. 124. 
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on all bills of lading from ports in North America ; it also 
appeared that when Texas was annexed to the United 
States of America in 1846, the custom was in practice 
extended to ports in that territory, and it was held that 
this was evidence from which a jury might infer that the 
custom extended to ports in California after that country 
was also associated with the United States by annexation. 

We come now to the question as to the eflfect of a Eiffect of custom 
custom upon a written contract. We have seen that it tractT ^^ ^°^ 
may engraft terms upon a written contract, and that it 
may not contradict such a contract, and hence arises the 
question which we have here to consider as to what 
evidence is admissible in such cases, and from a considera- 
tion of the many cases which have been decided to come 
to a definite conclusion as to the exact meaning of the 
rule of law. It must be remembered that customs, such 
as we are dealing with here, are always questions of 
evidence, and hence it arises that the main question for 
us in this place is as to the admissibility of the evidence 
which is oflfered in their support. The rule is that The rule of law. 
evidence of particular commercial usages ns admissible 
either to add terms to a contract, as in those cases concern- 
ing the time for which the underwriters' liabihty in 
respect of goods shall continue after the arrival of the 
ship (ti), or to explain its terms, as was done in Ude v. To explain. 
Walters (o), where it was shown that the Gulf of Finland, 
although distinguished by geographers from the Baltic, 
is not so distinguished by persons in trade, or as in 
another case, where it was proved that in mercantile 
usage good barley SindfiTie barley did not mean the same 
thing (p). 

At first in the history of this branch of the science of 

(») NoUe V. Kennoway, 2 Dougl. 610 ; see also Ougier v. Jennmgiy 1 
Camp. 503, n. ; see also Law of Scotland, Bell's Com. b. 3, pt. 1, ch. 3. 

(0) 3 Camp. 16. 

(p) Hutchinson v. BowJcer, 5 M. & W. 635 ; see also Fox v. Parker, 44 
Barb. 641 ; CoUyer v. Collins, 17 Abb. pr. 467 ; Wacher v. Qumzer, 29 
N. Y. 647. 
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evidence we find that there seems to have been some 

reluctance upon the part of judges to allow usage to do 

more than explain in cases where there was evident 

Usage allowed to ambiguity. But it soon came to be understood that it 

add to contract. ° •' 

was as necessary to allow usage to explain what was 
purposely not said as what was carelessly ill expressed, 
and that many persons were purposely reticent of words, 
as they were aware of the existence of the usage. Hence 
it came that it was allowed not only to explain but to add 
a tacitly implied incident to the contract in addition to 
those which were expressed. First, then, with regard to 
the supposed explanation of contracts by means of 
usage. 
Usage defining In such cases, then, evidence of usage is admissible to 

define and explain the technical, peculiar, or local meaning 
of the words used, but where the word has two meanings, 

J one common and universal, the other technical or local, it 

will be necessary to give proof of circumstances which will 
raise a presumption that the parties intended to use the 
words in their later rather than in their former relation, 
unless the fact can be inferred from reading the instrument 

; Meaning of itself (g). Thus the words " inhabitant " (r), "level" (s), 

• wor s exp aine . ^^ understood by miners ; " thousand " (^), as applied to 

rabbits on a warren; "weeks,'' as used in a theatrical 

contract (u) ; " months," as meaning calendar months in 

a charter party {x) ; " days,'' as meaning working days in 

'; a bill of lading {y) ; " fur '' (0), " corn '' (a), " pig iron '' (6), 

(g) Shore v. Wilson, 9 CI. & F. 355 ; see also Att.-Gen. v. Drummond, 1 

• Dru. & War. 353 ; Drummond v. Att.-Gen. 2 H. of L. Cas. 837. 

(r) M. V. Mashiter, 6 A. & E. 153. 
' (a) Clayton v. Oregson, 5 A. & E. 302. 

' {t) SmUh V. WUaon, 3 B. & Ad. 728. 

* {u) GrantY. MaddoXy 15 M. & W. 737 ; see Myers v. Sari, 30 L. J. Q. B. 
♦' 9 ; 3 E. & E. 306. 

• {x) JoUy V. Young f 1 Esp. 186, recognized in Simpson v. Margitson, 11 

Q. B. 32. 

(y) Cochran v. Reiberg, 3 Esp. 121. 
(z) Astor Y. Unians Ins. Co., 7 Cowen, 202. 

(a) Mason v. Skurry Bud Moody v. Surridge, Park, Ins. 245; Scott y, 
BowrdUlion, 2 N. R. 213. 

(6) Mackenzie v. Durdop, 8 Macq. Sc. Cas. H. of L. 26. 
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« 



freight " (c), " salt " (c?), and other words (e) and phrases, 
which presented at first sight no ambiguity, have been 
interpreted by extrinsic evidence of usage. 

. In very many cases words and phrases which, if in- Phrases ex- 
terpreted in their ordinary dictionary sense, would cause ^^^ ^ 
an instrument to be ambiguous or meaningless, may be 
read in connection with proof of a usage, so as to make 
the written contract perfectly intelligible. This has been 
repeatedly done in coui-ts of law. Thus the word 
" privilege " has been read with the meaning attached to 
it by the mercantile part of the nation (/). So where a 
founder of a charity had in a deed of grant described the 
objects of her munificence by the words " Godly preachers 
of Christ's Holy Gospel,'' and upon the interpretation 
difficulty arose as to the real meaning of that designation, 
extrinsic evidence, to prove that at the time of the grant 
there was a sect who were in the habit of calling them- 
selves by that name, was admitted {g). " Mauritius " has 
been held, according to mercantile acceptation, to be an 
" Indian island " Qi). And " Amelia Island " was held 
to denominate a region in which " Tiger Island " is com- 
prehended, and the strict sense of the word was departed 
from because of the looseness of the ordinary use of these 
words, a use which was compared to the common and inexact 



(c) Peisch V. Dickson, 1 Mason, 11, 12 ; Gibson v. Youuff, 2 Moo. 224. 

(d) Journie v. Bourdieu, Park, Ins. 245. 

(c) See Symonds v. Lloyd, 6 C. B. N. S. 691 ; see Leicis v. Marshall, 7 
M. & G. 729, 738 ; Lucas v. Groning, 7 Taunt. 164 ; Robertson y. Jackson, 
2 C. B. 412 ; Lethvlier's case, 2 Salk. 443 ; MiUer v. Tetherington, 6 H. & 
N. 278; Kidson v. The Empire Marine Ins. Co., 1 L. R. C. P. 535; 35 
L. J. C. P. 250 ; Myers v. Sari, 30 L. J. Q. B. 9 ; Taylor v. Briygs, 2 
C. & P. 525 ; Gorrissen v. Perrin, 27 L. J. C. P. 29 ; Bold v. Rayner, 1 
M. & W. 343 ; Spicer v. Cooper, 1 Q. B. 421 ; 1 0. & D. 52 ; Bowman v. 
Horsey, 2 M. & Rob. 85, per Ld. Abinger ; Johnston v. Usbome, 11 CI. 
& E. 549. 

(/) Birch V. Depeyster, 1 Stark. 210 ; 4 Camp. 385. 

Ig) Shore v. WUsoji, 9 CI. & F. in 355, 580, per Ld. Cottenham ; see also 
Att.-Gen. v. Brummond, 1 Dru. & War.' 353 ; and on App. 2 H. of L. 837. 

{h) Robertson v. Clarke, 1 Bing. 445, at 451 note; Truemany. Loder, 11 
A. & E. 600 ; MUward v. Uihbert, 3 Q. B. 135 ; Vallance v. Dewar, 1 
Camp. 503 ; Ougier v. Jennings, 1 Camp. 505, 506, n. ; Kingston v. Knlbs, 
1 Camp. 508, per Ld. Ellenborough ; Godts v. Rose, 17 C B. 229. 
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employment of the words London and Westminster (i). 
The phrase, "warranted to depart with convoy," was literally 
construed according to the usage amongst merchants (fc). 
"Mess pork of Scott and Co." has been held to mean 
mess pork manufactured by Scott and Co. (I). And in 
another case, the words " Received on account of Bowman 
and Lay for J. Mackinson,*' the words " for J. Mackinson," 
being ambiguous, were explained by the evidence of 
a usage of trade which was admitted at the trial (m). 
An invoice, worded to sell goods at "£2 lOs. per cent, 
monthly," may be explained by parol evidence, showing 
the meaning of the words in their ordinary employment by 
persons in the trade (n). So also such evidence may be 
introduced to show that a person whose name appears at 
the head of an invoice as vendor is not in fact a contract- 
ing party (o). 

Where there was a clause in a bill of lading, that cargo 
should be taken out in a certain number of days, or that 
demurrage should be paid, evidence of usage was admitted 
to prove that days as used meant working days, and not 
running days (p). In another case, the phrase " pitch pine 
timber " was explained by usage (q), and the same evidence 
was admitted in the case of Bold v. Rayner (r), to explain 
a variance in the bought and sold notes exchanged over 
the bargain. 



{i) Moxon V. AthinSy 3 Camp. 200. 

{k) LethvZier's case^ 2 Salk. 443. 

(I) P&weU V. Borton, 2 Bing. N. C. 668. 

(m) Bowman v. Horsey , 2 M. & Rob. 85. 

(n) Schreiher Y. Horsley, 11 Jur. N. S. 676. 

(o) Ifolding v. MioU, 5 H. & N. 117. 

{p) Cochran y. Eetbergj 3 Esp. 121. As to meaning of "loading in turn," 
see Robertson v. Jackson^ 2 C. B. 413 ; see also SchvUz v. Leidmann, 14 
C. B. 38 ; Hudson v. Clementsonj 18 C. B. 213 ; as to evidence of a usage 
to pay an agent, Hutch v. Carringtony 5 C. & P. 471 ; for a factor to sell 
in his own name, Johnston v. Ushornky 11 A. & E. 649 ; as to renewal of 
commission to introducing broker on every renewal of charter effected through 
him, AUan v. Sundius, 1 H. & C. 123 ; 31 L. J. Exch. 307. 

(q) Jones v. Clarky 2 H. & N. 725 ; see also VaUance v. Dewar, 1 Camp. 
503 ; Robertson v. Prenchy 4 East. 1 30. 

(r) 1 M. & W. 343 ; see also Fidd v. ZeZecwi, 6 H. & N. 617 ; Fawkes v. 
Lamhy 8 Jur. N. S. 386; 31 L. J. Q. B. 98. 
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Again, in another case, where the principle of the ad- Bxplanation by 
mission of technical evidence was approved of, it was said *^®^®' 
the words, "Sail from St. Domingo in the month of 
October," were to be understood, when taken in connection 
with the usage of the trade, as indicating that the 
ship would not sail until the 25th (a). It is evident that 
plain words have a stronger presumption in their favour 
than ambiguous ones, and therefore it, has been laid down 
that, when it is sought to vary the meaning of such words, 
the evidence of custom should be very strong (t), A case Lien abrogated 
which has interest, as it indicates the actual abrogation of ^ '^^^®' 
a right by a custom, may be mentioned here. The court 
decided in that case that a shipwright in the river Thames 
has no lien on a ship taken into his dock to be repaired 
unless there is an express agreement to that efifect, credit 
being given by the usage of trade to the owner of the ship 
for the cost of the repairs (u). 

Where, by a bill of lading of wool from Odessa, freight Usage in relation 
was to be paid in London on delivery, at the rate of " 808. i o a ng. 
per cwt., gross weight, tallow and other goods and grain or 
seed in proportion as per London Baltic printed rates," it 
was held that extrinsic evidence was admissible to show 
that, by the usage of the trade, the meaning of the bill of 
lading was that 80s. per cwt. of tallow was to be taken as 
the standard by which the rate of freight on all other 
goods was to be measured (x). 

Again, in the hop trade, " sold 18 pockets Kent hops Usage in relation 
at 1008.'' means 100s. per cwt. (y). A bale in the gambier ^ ^*^® ^/ ^°p^- 
trade means a compressed package weighing on the average i^g of!' ™^*^" 
2 cwt. (s;). And it appears that by usage oil is "wet" "Wef'oiL 

(«) Chaurand v. Angerstein, 1 Feake, 61 ; see also Yates v. Dvffy 5 C. 
& P. 369. 

{t) Lewis V. McurshaU, 7 M. & G. 729; 13 L. J. C. P. 193. 

(u) MitcheU v. Raittf 4 Camp. 146 ; see also Donaldson v. Foster, Abbott 
on Ship, pt. 4, ch. 1, s. 6. Such a usage will require to be clearly and uni- 
formly well known and understood among the parties, Davis v. New Brig, 9 
Gilp. 473. 

{x) The Russian Steam Navigation Co. v. Silva, 13 C. B. N. S. 610. 

(y) Spicer v. Cooper, 1 Q. B. 424. 

(2) Gorrissen v. Perrin, 2 C. B. N. S. 681. 
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if it contains any water, however little (a) ; that " about " 
so many quarters has, as used in a delivery order, a definite 
connotation (6) ; that " London " may be used in various 
senses (c) ; and that the article called " Calcutta linseed " 
may contain 15 per cent, of tares, rape, and mustard, 
without losing its right to the appellation " Calcutta 
linseed," and that on the. groimd that, although the 
admixture of foreign substance is considerable, it is not 
suflBcient to deprive it of its distinctive character, and that 
there is a usage that it should pass in the market under 
that name. 

In a memorandum as to a race, the run described was 
"four miles across country," and it was proved that in 
sporting parlance these words did not allow the riders to go 
through gates (d). Thus custom may say that on an 
agreement for a lease the lessor prepares and the lessee 
pays for the instrument (e), although the general rule as 
to the sale of property is that the vendee, who bears the 
expense of the conveyance, should prepare it (/). In the 
North Staffordshire Railway Co. v. Peek (g) the majority 
of the Court held that the terms in a letter to carriers of 
goods from their customers, " Please send the marbles not 
insured'* were to be read " according to the understanding 
of the language between carriers and their customers," and 
in that light they were interpreted to convey a request to 
carry the marbles at the owner's risk. This decision, 
which was upon the construction of the 7th section of the 
Railway and Canal Traffic Act (17 and 18 Vict. c. 31), was 



(a) Warde v. Stewart, 1 C. B. N. S. 88. 

(b) Moore v. Campbell, 10 Exch. 323. 
ic) MdUan v. May, 13 M. & W. 511. 

(rf) Evaiis V. Pratty 3 M. & G. 769 ; 4 Scott, N. R. 370. 

(c) OrisseU v. BoHnson, 3 Bing. N. C. 11. 

(/) Price V. WUliams, 1 M. & W. 6 ; Pode v. ffiU, 6 M, & W. 835 ; 
Stephens v. De Medina, 4 Q. B. 422 ; but 8ee The Duke of St. Albans v. 
Shore, 1 H. Bl. 274 ; Doe d. Clarke v. StUlweU, 8 Ad. & E. 645 ; HaUings 
Y. Counard, Cro. Eliz. 517. In the case of a settlement of personal property 
the practice is for the lady's solicitor to draw the settlement on marriage and 
for the husband to pay for it. Helps v. Clayton, 17 C. B. N. S. 553. 

{g) 10 H. of L. Cas. 473 ; 9 Jur. N. S. 914 ; 8 L. T. N. S.'7t>8. 
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reversed in the House of Lords. So usage has been Particular 
allowed to show that " particular average " does not ^^^^^o®* 
include expenses of recovering or preserving the subject- 
matter of insurance on the ground that it would not con- 
tradict the express terms of the policy {k). 

It is a most difficult thing to distinguish those cases As to ambiguity 
which have been decided on the ground that the usage J^";)^^^^*^^'' ""^ 
explained the writing from those which have been looked 
upon as adding terms or incidents to it. Where only half 
a thing is expressed, there is real ambiguity in the writing, 
which can only be fully explained by the addition of a 
terra or incident. Where there is palpable ambiguity, the 
effect is the same ; the addition of a term or the explana- 
tion of the terms which are there written gives a meaning 
to the writing, which it did not possess without this expert 
evidence. One or two more cases which seem to fall 
under the first of these two heads may be alluded to in 
this place. In a case where — by a contract under seal, by Meaning of . 
which the plaintiff contracted to build for the defendant a i^^buildtng"" 
house and premises— ^it was provided that "no alterations trade. 
or additions should be admitted, unless directed by the 
defendant's architect by writing under his hand, and a 
weekly account of the work done thereunder should be 
delivered to the architect every Monday next ensuing the 
performance of such work," it was held, that in an action 
on the contract parol evidence was admissible to show 
that by the usage of the building trade, " weekly accounts " 
meant accounts of the day work only, and did not extend 
to extra work capable of being measured (i). Some im- 
portiant words were used in the judgment on this case by 
Mr. Justice Blackburn : — 

" The decision of this case turns simply upon the point How words are 
— that the words of the written contract are to be under- *° ^^^ ®^*^^ * 
stood in that sense which the phrase has acquired in the 
trade with regard to which it is used. It is the pHmd 

{h) Kidson v. The Empire Marine Ins. Co. 35 L. J. C. P. 260. 
{i) Myers v. Sari, 30 L. J. Q. B. 9 ; 7 Jur. N. S. 97. 

F 
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Presnmption. 



Peculiar sense 
how shown. 



Usage explaining 
contract. 



fac^ presumption that it was the intention of the parties 
to use it in that sense, and having expressed themselves 
in a written contract making use of the phrase, it is 
primd facie as a matter of construction of the contract 
to be taken that they used the phrase in the particular 
limited sense which it has acquired in the trade. That 
peculiar and limited sense, if such an one had been 
acquired, must be shown by parol evidence ; and this 
having been shown, then the presumption is that that was 
the sense in which the parties making the contract used it. 
I do not think that in order to introduce this extrinsic 
evidence it is necessary that the phrase should be at all 
on the face of it ambiguous". 

In Robertaon v. Jackson (k), where it was stipulated in 
the charter-party that the ship should be unloaded, wea- 
ther pennitting, a^ a certain rate per diem, to reckon from 
the time of the vessel being ready to unload and " in time 
to deliver," it was held that the charterers had a right to 
prove that the contract was entered into with reference to a 
known and recognised use of the words, " in time to de- 
liver," among persons conversant in the trade. 

The principle was given effect to in another case (Q, in 
which by charter-party the defendant agreed to load on 
boai^d a vessel at Trinidad " a full and complete cargo of 

sugar, molasses, other produce." It appeared that 

it was the custom at Trinidad to load sugar in hogsheads 
and molasses in puncheons, in which mode they were 
carried more conveniently and with less loss to the mer- 
chant, and that a full and complete cargo of sugar and 
molasses meant a cargo so packed ; it was held, both in 
the Court of Exchequer and Exchequer Chamber, that 
the custom was admissible in evidence, for it was appli- 
cable to such a charter-party, and did not control, but 



(h) RoberUtm t. /adbon, 2 C. B. 412 ; 15 L. J. C. P. 28 ; see also Schtdtz 
T. LUdemamm, 14 C. B. 88 ; 18 Jur. 42 ; 28 L. J. C. P. 17. 

(/) Cnthbert y. Cnmrning, 10 Exch. 809 ; affirmed 11 Exch. 405. 
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only explained the contract, which ought to be construed 
with reference to the usage at the port of lading ; and it 
was further decided that the custom was reasonable and 
good in law. 

In another case which fell within the principle of that Undefined words 
last referred to, the plaintiflfs sold to the defendant " 50 
tons best palm oil, expected to arrive " " per the Chalco" 
" at £40 10s. per ton," " net duty, and inferior oil, if any, 
at a fair allowance." The oil on arrival was found to con- 
tain only one-fifth of the best oil, and the defendant 
refused to accept, whereupon the plaintiff brought his 
action. It was a question as to what was the intention of 
the parties, and it was taken that in entering into the 
contract, they had purposely left undefined what was to 
be the proportion of "wet, dirty, and inferior oil." As 
Erie, J., remarked, " They were both engaged in the palm 
oil trade, and would be aware that there was great doubt 
as to the proportions of good and inferior oil in each 
cargo ; and, therefore, they may well have made the con- 
tract on the understanding that such portions should not 
be specified." There was one established usage in the 
palm oil trade as to what proportions would satisfy a con- 
tract to deliver " best " palm oil, and evidence of this 
usage was admitted to explain what was left undefined in 
the contract (m). So, where by a contract made at S., 
between A., who resided in that place, and B., who resided 
in London, B. sold to A. a cargo of St. Giles Marias wheat, 
free on board at a French port. The grain was unknown 
at S., but was shown to be known elsewhere in the trade 
to contain a mixture of barley. But, although such evi- 
dence was offered at the trial, the judge refused it, unless 
it could also be shown that the fact was well known at S. 
This ruling was held to be erroneous (ii). In all these Usage eking out 
eases we have seen usage explaining or eking out the ^®^^°^' 
meaning of written contracts. In all it might be pre- 

(m) Lucas v. Bristowe^ E. B. & E. 907. 

{n) Ryder v. Woodley, 10 W R. 294. • 

F 2 
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sumed that the usage which was admitted . in evidence 

was present to the minds of the parties at the time they 

contracted. The very nature of the contracts led to the 

No ambiguity. presumption. Still there was nothing which was palpably 

ambiguous, and if there had been no custom the coutracts 
could in most of the cases have been read without bring- 
ing about any absurdity in meaning, without the interpo- 
lation of the terms which these usages had the effect of 
adding. Thus, " pitch-pine timber " might have been 
understood as a general term applicable to all kinds of 
that wood which come from Central America, and as 
inclusive of that of even Darine, and not limited to the 
meaning that the phrase had at Savannah. "Weekly 
accounts" might have been understood as meaning 
accounts for the extra as well as the days* work ; and so 
Ambiguity intro- with the rest. In most, there was no patent ambiguity 
duced by usage, ^pon the face of the contract ; it is only a knowledge of 

the usage which introduces the doubt as to what was 
really meant. Under these circumstances, we confess we 
scarcely understand the decision in Coclcbum v. Alexan- 
der (o). In that case it appeared that a ship was chartered 
to bring home a cargo of wool, tallow, bark, and other 
legal merchandise. The bark was not to exceed 50 tons, 
the tallow and hides not to exceed 80 tons, and " to deliver 
the same on being paid freight as follows : — For wool, one 
penny-halfpenny per pound, and one penny -halfpenny and 
one-eighth of a penny per pound impressed," for the other 
three articles separate rates were fixed, and the captaia 
was to sign bills of lading at any rate of freight without 
prejudice to the charter-party. The ship returned with a 
full cargo, consisting of a small portion only of wool, and 
the residue tallow, bark, hides, and other legal merchan- 
Ambiguity neces- dise. Now, here it was held that there was no ambiguity 
proof^ ^^^ upon the face of the charter-party to admit parol evidence 

for the purpose of showing who was to pay for pressing 
any wool that might be shipped. The Chief Baron 

(o) 6 0. B. 791; 17 L. J. C. P. 74. 
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(Wilde) used these words in the course of his judg- 
ment : — " There being nothing, therefore, on the face 
of the contract to raise any doubt or ambiguity 
that requires to be removed or explained, it is not 
a case in which parol evidence was admissible " (p). 
But might not such proof have been written into the 
written contract without making it nonsensical or in- 
consistent with itself, and is not that the true test of 
its admissibility ? Does not the knowledge that there 
was such a usage in this case, just as in the others, 
introduce an ambiguity from the fact that the written 
contract does not say enough ? To us there seems 
nothing in the nature of this contract which should 
have been regarded as impliedly excluding such proof. 
We can quite understand that such an implication may 
arise. We know that it is only in trades which have Where usage can 
a settled course of business that usages can exist; if, *"*®' 
therefore, a transaction, even although in the course of. - 
such a trade, deviated from the ordinary course of that 
trade — if it was unusual in any of its incidents, then the 
presumption that the parties had been acting in the light 
of ordinary custom would not arise, but a presumption of 
a contrary nature would be the ruling thought. This 
principle has been given effect to. A, a shipbroker, en- Umisual con- 
gaged with a shipowner to have a full cargo for the ship, ^^^^' 
the rates of freight for which would average 40s. per ton, 
and at least nine cabin passengers, passage-money to 
average £75. The contract was fulfilled as to the cabin 
passengers, but the average rate of freight for goods put 
on board by A amounted to 32s. only per ton ; he shipped 
on board, however, several steerage passengers for the 
voyage, the passage-money paid by whom, after deducting 
the expense of their diet, &c., when added to the freight 
of the cargo properly so called, made the average earnings 
of the whole ship per ton amount to more than 40s. It 
was held that as the contract was an unusual one, the 

ip) 6 C. B. 813. 
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evidence was not admissible to show that the terms 
" cargo " and " freight " used with reference to the voyage 
on which the ship was engaged would, by the general 
usage and course of the trade be considered to comprise 
steerage passengers, and the net profit arising from their 
passage money (g). 

Before leaving the subject of glossarial usages, as they 
might be called, we may mention the case of BowTtian v. 
Horsey, (r), in which it was decided that evidence of usage 
of trade is admissible to show the meaning of ambiguous 
words in a packer's receipt of goods. 
Ordinary parol With the view of showing the distinction which exists 

evidence and between Ordinary parol evidence and evidence of usage, 

we think it well to prefix two cases in which the admissi- 
bility of the former in relation to written records of trans- 
actions has been the subject of judicial decision. 
Rules as to In an action of assumpsit by the drawer against the 

parol evidence, acceptor of two bills of exchange payable respectively six 

and twelve months after date, the plea set forth an agree- 
ment (not stated to be in writing) between the plaintiff 
and the defendant, by which, before the making of the 
bills, it was agreed that the defendant should be discharged 
from all liability in an action commenced against him by 
the plaintiff on a promissory note on his paying the 
plaintiff the costs of such action, and a certain sum of 
money, and accepting the bills of exchange in question — 
in case the plaintiff should recover in another action 
brought by him against another party, on a promissory 
note given under similar circumstances to the defendants, 
and that until he should so recover, or if he should not so 
recover, he should not call for payment of the bills of 
exchange, and the plea averred that the defendant accord- 

{q) Leiois v. MarahaU, 7 M. & G. 729. In the report of the case the 
editors have added the following note : * * In construing as usual mercantile 
contract the question would seem to be in what sense have the terms been 
used in similar contracts. In the case of an unusual contract, have the terms 
acquired any and what peculiar meaning in general mercantile language or 
in the particular trade? " p. 745. 

ir) 2M.& Rot. 81. 
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ingly paid the costs and money agreed for, and accepted 

the bills of exchange in question, and that the action 

against such third party was still undetermined, it was 

held on demurrer that the plea was had in as much as the 

defendant could not vary the absolute contract entered 

into by the bills of exchange by a contemporaneous oral 

contract inconsistent with it (s). Here then we have a 

direct authority, and although the evidence tendered in 

that case was not of a usage but of another contract, the 

rule and principle are the same in both cases. Thus As to usage. 

where A., a broker, employed by B. to sell certain railway 

shares, agreed with C, D.'s broker, to sell him fifty shares, 

of which A. afterwards informed his clerk at his oflBce, 

who made an entry in the book as of a sale from A. to 

C, and a contract note to the same effect was sent to C 

A. subsequently saw the entry in the book and altered it 

by writing the name of B. as seller. Another note was 

accordingly sent the same evening or the next morning to 

C, but C. received them both together the next morning. 

C. did not return the first note, nor did A. request to have 

it returned. In an action brought by D, against A„ for 

breach of the agreement in not completing the gale, the 

learned judge who tried the cause left it to the jury to 

say whether the second note was a correction of a mistake 

in the first, and told the jury that if the defendant entered 

into a written contract in his own name, he could not 

afterwards set up that he was acting as a broker merely, 

and that although known to be a broker, if he signed the 

contract in his own name, he was liable, and it was held 

that this was no misdirection, and further that evidence that 

it was the custom in Liverpool to send in brokers' notes 

without disclosing the principal's name, was properly 

rejected (t). 

We come now to a consideration of those cases in which Classification. 

• . I 

(«) Adams v. WordUy, 1 M. & W. 374 ; see Mensies v. Ligktfooty 19 ] 

W. R. 678 ; 11 L. R. Eq. 459 ; 4 L. J. Chan. 661. 
{t) Magee v. Atkinson, 2 M. & W. 440. 
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Principle of. 



IJEage adding 
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incidents or terms have been added to written contracts 
by proof of usage. We have pointed out that the dis- 
tinction which we have here made is one rather in fancy 
than in reality, but no other distinction seemed to offer 
hope of better method. The classification of the prin- 
ciples of admissibility of usage on the basis of the 
different trades or callings in which these factual laws 
were formed, or on the basis of the different instruments 
in the interpretation of whicli usages were admitted, had 
nothing to recommend it, although it has been adopted 
by Mr. Fisher in his " Digest." Indeed it was wrong in 
principle and misleading in result. The mere fact that 
the usages were in themselves different would be as 
intelligible a ground of classification as the one alluded 
to. There can be no reason for differentiating usages 
because the one explained the meaning of a technical 
word in a brewer's invoice, and the other another word of 
doubtful meaning in the bought and sold notes of a stock 
exchange transaction. It is the legal principles which are 
to determine the admissibility or inadmissibility of these 
in courts of law which ought to be made the ground of 
their association in one class rather than their intrinsic 
difference as facts. There was therefore no really scientific 
classification possible. We proceed then to the statement 
of the principles of some of the decisions. 

In the case of Browne v. Byrne (u), which was an action 
for freight by a shipowner against the indorsee of a bill of 
lading, to whom goods had been delivered at Liverpool, 
and who had accepted them, the bill of lading- making 
them deliverable, " he paying freight for them five-eighths 
of a penny sterling per pound, with £5 per cent, primage 
and average accustomed,*' it was held that evidence was 
admissible, that by the custom of Liverpool the shipowner 
was entitled to a deduction of three months' discount 
from the freight, though such custom applied only to goods 
coiiiing from ports in the Southern States of America. 

{u) 3 E. & B. 703 ; 18 Jur. 700. 
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In this case we find that a term not expressed in the bill 
of lading is added to it by the custom of Liverpool. 
Some see the ' apparent terms of a contract varied in Contract varied. 
Spartali v. Benecke (v), where in a contract for the sale 
of thirty bales of goats' wool, containing the following stipu- 
lation : " Customary allowance for tare and draft to be 
paid for by cash in one month, less 5 per cent, discount,*' 
evidence was allowed to show that by a usage of trade 
vendors are not bound under similar contracts to deliver 
wool without payment, and it was said that such a usage 
sought to annex to the contract an incident not incon- 
sistent with its terms. 

Again, in Field v. Lelean (x), evidence of a usage Timeofpay- 
amongst brokers that on the sales of mining shares the ^^^ * 
seller is not bound without contemporaneous payment 
was held admissible to show that the defendant was not 
entitled to have the shares which he had bought from the 
plaintiff delivered to him before payment, although by 
the bought and sold notes payment of the price was to be 
made, half in two, half in four months, and nothing was 
there said as to the time of delivery' (y). In that case it Usage vary by 
was argued that the case of Spartali v. Benecke {z) was ^™®° payment, 
directly in point in favour of the defendant, and Williams, 
J., in his judgment said, " It may be observed that in 
that case, although the written instrument of sale was 
mutatis mutandis, the same substantially as in the Cases reconciled, 
present, the usage relied on was different. In the present 
it was simply that the delivery is to take place at the 
appointed time for payment, and not before. In Spartali 
V. Benecke, the usage relied upon was that the delivery 
was to be at the option of the buyer, and that he might 
require it at any time before the appointed day of 
payment, but in no case without payment of the price. 

(v) 10 C. B. 212. 

(.c) 30 L. J. Exch. 168, Exch. Cham. 6 H. & N. 617. 

{(/) See Oodts v. Jiosc, 17 C. B. 229. 

(s) 10 C. B. 212 ; ly L. J. C. B. 293. 
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Therefore it was a case where I apprehend that Wilde, 
C. J., in his judgment treated the usage as varying the 
time for payment expressed in the statement of the 
contract ; inasmuch as according to thai usage the delivery 
intended by the contract might take place so as to give 
the seller a right to call for payment before the time 
specified in the written instrument. But according to the 
usage proved in the present case, no delivery can be 
required or is intended to take place before that time 
arrived. ]f Spartali v. Beneoke cannot be distinguished 
in this way, I agree it ought to be overruled." 

Again, where a horse had been sold by private contract 
at a repository with a written warranty of soundness, and 
the purchaser afterwards brought an action against the 
seller, on account of the unsoundness of the horse. The 
defendant was permitted to show that by one of the 
printed regulations hung up at the repository, warranties 
were only to remain in force till twelve o'clock on the day 
after the sale, and then upon further proof that the 
plaintiff was aware of this regulation, and yet made no 
complaint within the limited time, a nonsuit was directed 
to be entered (a). 

Where there was a custom that the yearly hiring of a 
clerk is determinable by a month's notice at any time, it 
was held that such a custom was not inconsistent with a 
provision in the agreement, that at the end of the year 
the employer, if satisfied with the amount of business 
done, would make an addition of £30 to the stipulated 
salary (6). Where the agreement in writing contained 
these words, " to serve B. from 11th Nov., 1815, to 11th 
Nov., 1817," at certain wages, " to lose no time on our 
account, to do our work well, and behave ourselves in 
every respect as good servants,** it was held that it was 
capable of explanation by usage in the particular trade 



(a) Bywater v. Richardson^ 1 A. & E. 508 ; see Smart v. Hyde, 8 M. 
& W. 723 ; Foster v. Mentor Life Assurance Co. 3 E. & B. 48. 
(6) Parker v. Ibbetson, 4 C. B. N. S. 346 ; 27 L. J. C. P. 236. 
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for servants, under similar contracts to have certain 

holidays and Sundays to themselves (c). And in a Years as under- 

pro- 



somewhat similar case where the plaintiff had agreed in theatrical 



writing to perform at the defendant's theatre, and the Session. 

defendant agreed to engage her for three years, and pay 

her a certain weekly salary, evidence was admitted to 

show that there was a uniform usage in the theatrical 

profession, that payment was only to be made during the 

theatrical season, or only during the time that the theatre 

was open to' the public in each of those three years (d). 

Upon a charter-party engaging to pay £4 15s. per ton in relation to a 

for goods shipped at Bombay for London, cotton to be charter-party. 

calculated at 50 cubic feet per ton, evidence tendered 

upon the part of the defendant that there was a usage to 

pay according to the measurement taken at Bombay before 

the goods are loaded was held admissible. In this case, 

too, the plaintiff was allowed to show, in reply, that his 

captain had objected to receive the. goods at Bombay 

measurement ; measured them when on board ; and 

delivered an account of that measurement to the 

shippers (e). 

A few other cases will show under what circumstances 
evidence of this nature has been admitted, and the line 
between " varying " and " adding an incident," is so very 
fine and so difficult to discover, that the more cases which 
can be accumulated with reference to this question of ad- 
missibility the easier will it be for the practitioner to 
decide in any case whether a custom is admissible in 
evidence or not. We shall find that the courts have not 
been quite consistent as to this matter, and although we 
ought always to weigh and not count our authorities, 
still, the majority in such cases must rule, and it is im- 
portant to ascertain what the real intention of the majority 

(c) Reg. V. Stoke-upon- Trent ^ 5 Q. R. 303 ; see PhiUips v. Innea. 4 CI. & 
Fin. 234. 

{d) Grant v, Maddox, 15 M. & W. 737. 

(c) See also Benson v. Schncidci-^ 7 Taunt. 272 : Gould v. Oliver, 2 Scott, 
N. C. 241. 
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Usage adding of the judges has been. There is now no doubt that a 

usage is admissible to add an incident which is jioi in- 
consistent with the writing, or that a usage cannot control 
the clear intention of the parties ; but it is most difficult 
in many cases to say whether some particular custom is 
tacitly included in or tacitly excluded from a written 
document. This, of course, is a purely legal question. 
" We take it " said the Court in a case already referred to, 
" that the acknowledged distinction is this : If the evidence 
offered at the trial by either party is evidence by law 
admissible, for the determination of the question before 
the jury, the judge is bound to lay it before them and to 
call upon them to decide upon the effect of such evidence 
when offered, whether that evidence is of that character 
and description wiiich makes it admissible is a question 
for the determination of the judge alone and is left solely 
to his decision." (/). Hence the importance of the follow- 
ing cases to members of the legal profession. In the case 
of Mackenzie v. Dunlop (g), it was decided that if A. gives 
an iron scrip order to B. and B. sells it to a third party, that 
third party may prove that the document has in the usage 
of trade an import not expressed on the face of it. Here 
then, we have the- general principle laid down in the House 
of Lords. In Lockett v. Nicklin (h), where it appeared 
that the defendant ordered goods by letter which did not 
mention any time for payment, and the plaintiff sent the 
goods and the invoice, parol evidence to show that the 
goods were supplied on credit, the letter not being a valid 
contract within the Statute of Frauds, was held to be ad- 
missible. So where the plaintiff contracted in writing to 
build for the defendant the front and back walls of a house, 

(/) Lewis V. Marshall, 7 M. & G. 729 ; see Parker v. Ibhetson, 4 C. B. 
N. S. 346. When the jury have decided on the meaning of the terms by the 
assistance of the usage, it is still for the court to construe the entire contract 
or document. Hutchinson v. Bowker, 5 M. & W. 5, 35, the judgment in 
Neilsan v. Harford, 8 M. & W. 806. 

{g) 3 Macq. H. of L. Cas. 22 ; 2 Jur. N. S. 957 ; see also Fox v. Parker, 
44 BuTb. 541. 

(A) 2 Exoh. 93. 
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" for the sum of 3s. per superficial yard of work nine inches 
thick, and finding all materials, deducting for lights." 
The lower part of the walls to the height of eleven feet 
was of stone two feet thick, the remainder of brick fourteen 
inches thick. In this case it was held that evidence of 
the usage of builders at the place to reduce brick work for 
the purpose of measurement to nine inches, but not to 
reduce stone work unless exceeding two feet in thickness, 
,was admissible, and that the proper construction of the 
contract was that it provided only for the price of the 
brick work, leaving the stone to be paid for on a qvxxntuTn 
meruit (i). These principles are also shown in the Weight of usage, 
case of Fawkes v. Lamb (k), which is interesting as showing 
the greater weight of evidence of usage than that of any 
other species of parol evidence. There a written contract for 
the sale of goods was silent as to the time for which ware- 
house room rent was allowed by the seller to the purchaser, 
and it was held that it was competent to either party to 
show b}' parol evidence what time is allowed in such 
transactions by general custom, but that it was not com- 
petent to prove that the parties themselves agreed by word 
of mouth that certain time should be allowed. So in an Sales by sample, 
action for the price of tobacco sold, evidence is admissible 
to show that by the established usage of the tobacco trade 
all sales are by sample, although the bought and sold notes 
said nothing to that effect {l). In another case, proof that Custom in 
by a custom of trade when timber is sold in bond at a ^°^ ®^ "• ®- 
sale by auction in London the buyer contracts to buy at a 
price including the duty payable, and he may by giving 
notice on the following day so to do, elect to take the 
timber in bond, and if he does so, he is then only bound to 
pay the price less the duty was admitted under the follow- 
ing circumstances. On the 10th February, 1860, the 
defendent bought timber in bond at a sale by auction at a 

(i) Symoada v. Uoydy 6 C. B. N. S. 691. 
(k) 31 L. J. Ex.- 168 ; 8 Jur. N. S. 385. 
[l) Syei'8 V. JohCSy 2 Exch. 111. 
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price including the dbty, the contract to be completed 
within fourteen days, and the Chancellor of the Exchequer, 
on the evening of that day, gave notice that a resolution 
would be moved in Parliament to reduce the duty on 
timber, and carried out that resolution on the 8th March. 
An Act of Parliament passed to that efifect on the 5th May, 
and the reduction of the duty was thereby made to date 
from the 8th March. On the 11th February the defendant 
gave notice to the seller that he elected to take the timber 
in bond, and on the 24th February oflfered the price less 
the then duty, which the seller refused to take, and he 
also refused to give a delivery order for the timber. He 
subsequently brought an action for the price of the timber, 
in which judgment was given for the defendant on the 
ground that the usage which was admitted added a teinn 
Usage as to to the contract (m). In Bottomley v. Forbes (n), which 

measnrement. .. r. j.pi»'lx 

was an action upon a charter-party tor ireignt upon 
goods shipped at Bombay for London, stating that cotton 
was to be " calculated at five cubic feet per ton,'* a usage 
was held admissible to prove that the measurement was 
to be calculated when the cotton was taken from a screw 
at Bombay, though it appeared that it afterwards ex- 
panded considerably before it was put on board, and that 
it >vould have given a third measurement after it had 
been unloaded. In that case it was also shown on the 
part of the plain tiflf that the captain of the vessel refused 
to receive the cotton according to the admeasurement it 
had after it left the screw ; that he measured it when on 
board, and delivered an account of such admeasurement 
to the shippers. Here we find that not only was usage 
admitted to add an incident to a written instrument which 
was silent as to where the measurement was to be calcu- 
lated, and which, to be full and explicit, ought, under the 
circumstances, to have given some indication as to the 
intention of the parties, but evidence that the captain had 

(«i) aark V. SmaU^ld, 4 L. T. N. S. 405. 
(») 6 Scott, 816 ; 5 Bing. N. C. 121. 



LAWS OF EVIDENCE RESPECTING THESE. 79 

at the time refused to be bound by such usage, and had 
taken such steps as lay in his power to defeat the efficacy 
of the usage were both properly admitted, the one on the 
one side, and the other on the other. Again, where the de- Introducing 

p,,,. i.'j* ri_i.- 1 broker-usage. 

lendant, a shipowner, bemg desirous ot chartering a vessel, 

and the plaintiflF, a shipbroker, introduced him to S., 

another broker, who introduced him to L., who made 

known to B. that the charter was wanted, and through the 

negotiations of B. with the defendant D., chartered the 

vessel. The plaintiff sued for commission, alleging that 

the " introducing broker " was entitled by custom to a 

share of the commission. The plaintiff's counsel in this 

case proposed to ask a witness the question " What is the 

custom with regard to payment of broker's commission 

where a broker introduces another broker to a shipowner, 

who subsequently negotiates with the broker introduced ? " 

and this evidence was rejected, the court held it was 

properly so (o). Bramwell, B., in considering the question of Custom unrea- 

the propriety of the rejection of the evidence, said he 

thought it was properly rejected, "because the custom, if 

proved, would be unreasonable, and secondly, because it 

would not apply to the case." 

Still, in another case, where the question of the rights 
of " introducing brokers " was discussed, a custom among 
shipbrokers, that the " introducing broker " should receive 
commission on every renewal of a charter originally 
effected through him was received, and held to be ad- 
missible (p). We have now to note some of those cases in 
which evidence of usage has been held to be admissible on 
the ground that it varied the document to the interpreta- 
tion of which it was to be applied. " In a certain sense," As to varying 
as Lord Campbell well remarked, "every material in- ^^^e*^*"^^ 
cident which is added to a written contract varies it, 
makes it different from what it appeared to be, and so far 

(o) Gibson v. Crick, 1 H. & C. 42. 

(p) Allan V. Sundius, 1 H. & C. 123 ; 31 L. J. Exch. 307 ; see also 
Ciirrie v. SinitJi, 4 N. Y. Leg. Obs. 343. 
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it is inconsistent with it. If by the side of the written 
contract without you write the same contract with the 
added incident, the two would seem to import different 
obligations and be different contracts'* (g). And in 
another case, Mr. Justice Blackburn truly remarked : 
" You do not need the evidence of custom unless it varies 
the contract, and makes it so far inconsistent with and 
different from that which it would be without the evidence 
of the custom " (r). 
Addition of It may be added that truly every incident which is 

term by usage, sought to be attached by proof of usage is a material 

incident, and that in fact it is really the addition of a 
term to the contract as it existed in ink. Yet the law has 
gone on laying down the dictum that any usage which 
would have the effect of varying or contradicting either 
expressly or by implication the terms of a written contract 
is inadmissible as evidence fs). The difficulty of understand- 
ing how a usage which adds an incident to a written contract 
is to do so without varying it or without contradicting it 
to the extent that the assertion of something concerning 
which it is silent is a contradiction, is to our minds very 
great. That it has been the means of throwing an element 
of uncertainty into the minds of many judges will appear 
from the nature of some of the decisions which we have 
noted above, and from those to which we must now refer. 
The dictum to which we have just referred was definitely 
laid down in a case in which it was attempted to set up 
evidence of usage in contradiction of a written instrument. 
Contradiction by This was an action on warranty of " prime singed bacon," 
aUowed. ^nd evidence was offered of a usage in the bacon trade 

that a certain latitude of deterioration called '' average 
taint '' was allowed to subsist before the bacon ceased to 
answer the description of prime bacon (t). There is scarcely 

(q) Ilumfrey v. DaU, 7 E. & B. 266. 

(r) Myers v. Sari, 3 L. J. Q. B. 9, at p. 15. 

is) Menzies v. Lightfoot, 40 L. J. Chan. 561 ; 11 L. R. Eq. 459. 

(t) Vakes V. Pym, 6 Taunt. 445. 
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any question more difficult to answer than that with re- 
ference to the principles upon which certain usages have 
been held to contradict, while very similar usages have 
been iregarded only as explaining. The above case, in which 
there was an effort made to explain that the terms " prime 

singed bacon " included in the trade bacon which was to i 

some extent deteriorated, seems to differ very little from ' 

that in which " Calcutta linseed " was held to describe a 
linseed which had 15 per cent, of inferior material mixed 
with it. But there are other cases which strike one Inconsistent 
as anomalous, and suggest the defectiveness of the legal P"^*^^?^®^- 
principles under which they were decided. Thus, a 
declaration stated that by charter-party it was agreed 
between the owner of a ship called the Maggie, being in 
the London Docks, that the ship would load a cargo and 
therewith proceed to Hong Kong and deliver the same on 
being paid freight, " the ship to be conveyed to the 
charterer's agents in China free of commission on the 
charter." Averments that according to the custom of 
merchants in London, whenever a ship chartered in London 
for China is agreed to be conveyed to the chai-terer's 
agents, whether consigned free of commission on that 
charter or not, it is the right and duty of such agents as 
the consignee of the ship to procure a charter or cargo for 
the ship for any voyage from such port, and they are 
entitled to be paid the usual broker's commission on the 
amount of the freight payable under such contract ; but in 
case the owners of the ship procure a charter or a cargo 
for the ship for the consignees, the consignees are entitled 
to the broker's commission on any freight payable under 
such charter-party, unless such right is excluded by 
special contract-breach, that although the ship was loaded, 
and arrived in China, and the plaintiff's agents, as 
consignees, performed their duty free of commission on 
the outward voyage and cargo, and were ready to 
procure a charter or a cargo from Hong Kong, and al- 
though the plaintiff performed all conditions precedent, 

G 
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the defendant, without any default of the plaintiffs agents, 

procured a cargo for voyage from Hong Kong, and without 

any such default procured a cargo to the United Kingdom, 

the usual broker's commission on which amounted to a 

large sum ; yet the defendant has not paid or allowed the 

^ same to the plaintiffs or their agents, whereby the plaintiffs 

► were obliged to pay their agents a compensation in respect 

Addidon of term thereof. It was held under these circumstances, that the 

inadmissible. declaration was bad, since the custom did not explain or 

annex an incident to the contract, but added a term to 
it (u). In this case the Court (Pollock, C. B.) said, " Here 
it is sought not to explain the contract by the custom, or 
to add to it some incidental matter not inconsistent with 
what is expressed, but to impose on the party who has 
entered into one contract another and a different obligation, 
and because he has agreed to consign the ship to the 
charterer's agents on the outward voyage, to make him 
liable to pay the agents' commission on the homeward 
cargo. If that could be done, where is it to stop ? " 
Univeral cnstom In MycTS V. Dressev (x), in which it was decided that the 
and gener w. ^Qj^gig^ge of goods under a bill of lading has no right to 

deduct from the freight payable on delivery of goods the 
value of articles which, though mentioned in the bill of 
lading, turn out not to have been put on board, the de- 
fendant gave evidence of a usage prevailing in the mer- 
cantile world to allow a deduction for missing goods, 
whether shown to have been put on board or not ; and the 
Court intimated that such evidence was inadmissible, 
Erie, C. J., remarking " If the general law be as I have 
suggested, this usage cannot avail the plaintiff. It is a 
self-evident contradiction to my mind to say that the 
general law does not allow the deduction, and that there 
is a universally established usage to allow it. A universal 
usage which is not according to law, cannot be set up to 
control the law." 

(m) Phmips V. JBriardy 1 H. & N. 21 ; 25 L. J. Exch. 233; see also 
Hudson y. Clementson. 

{x) 16 C. B., N. S. 646, at 660. 
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In Blackett v. Royal Exchange InsuraTice Go. (y), Direct variance 
which was an action upon "ship and boat and other ^ntract.*° 
furniture,'* evidence was oflfered that it was not the usage 
of underwriters to pay for boats slung on the davits or the 
larboard quarter; but this evidence was rejected at Nisi 
Prius, and the decision of the judge was held to have been 
correct by the Court of Exchequer. " The objection," said 
Lord Lyndhurst, delivering judgment, " to the parol 
evidence is, not that it was to explain any ambiguous 
words in the policy, or any words that might admit of 
doubt, or to introduce matter upon which the policy was 
silent, but that it was at direct variance with the words of 
the policy, and in plain opposition to the language it 
used — viz., that whereas the policy imported to be upon 
ship furniture and apparel generally, the usage is to say 
that it is not upon furniture generally but upon part only, 
including the boat. Usage may be admissible to explain 
what is doubtful, but it is never admissible to contradict 
what is plain " (z). It has been held, too, that in an action Evidence of usage 
against the drawer of a bill of exchange drawn and in- '^J®^*®^- 
dorsed in England and payable abroad, and dishonouted, 
evidence is not admissible to prove a usage among 
merchants here to entitle the holder at his option to 
demand from the drawer the amount of re-exchange, or 
the sum which he gave for the purchase of the bill, this 
being a usage which in terms contradicts the written in- 
strument (a). Again, when at the request of M., the 
defendant, a proprietor of railway time tables, signed an 
order (which M. also signed), which was in these terms : 

(y) 2 Tyrwh. 266. 

(z) See also Howell v. Knickerbocker Life Ins. Co. 19 Abb. Br. 217 ; com- 
pare Boeken v. WUliamaburgh Ins. Co. 35 N. Y. 331. The deoision in this 
case was spoken of with disapproval in Humfrey v. Dale (E. B. & K, 1004), 
and it is certainly difficult to distingaish the principles of its decision from 
that which actuated the court in other instances. Thus in Miller v. 
Tetherington, 30 S. J., Exch. 217, in which a custom in the timber trade 
between British North America and England, that underwriters under the 
ordinary forms of policy are not liable to pay general average on account of the 
jettison of any timber stowed on deck, was held to be a defence on an action 
for general average. 

(a) Stise V. Pompej 8 C. B. N. S. 538 ; 30 L. J. C. P, 75. 

G 2 
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"Insert my ad^vertisement for one year in 'Hotson's 
Local Time Table/ the Great Northern (and six others 
named), charge for insertion to be 10s. each monthly 
book." The plaintiff's time tables consisted of separate 
booksj published monthly, one for each of the seven 
railways. The plaintiff did not employ M. to obtain orders 
for him, but on such as ,he obtained allowed him a com- " 
mission. Mv brought the defendant's order to the plaintiff, 
who approved it, and allowed M. his commission, and 
having inserted the advertisements for a whole year, in each 
of the seven books, brought an action against the de- 
fendant to recover at the rate of seventy shillings a month. 
At the trial it was pressed on the part of the defendant 
what representations M. had made to him to induce him 
to enter into the written contract, the defendant's con- 
tention being that he was only liable for ten shillings per 
month in respect of one advertisement in one book. It 
was held that the effect of such evidence would be to vary 
a written contract, and that therefore it was not ad- 

m 

missible (6). In the case of Hall v. Janson (c), which 
was an action on a policy of marine assurance in the 
ordinary form, in which the interest was declared to be 
" on money advanced on account of . freight," and the 
Court alleged the interest to be in the shipowner, and that 
it became subject to a general average contribution, a plea 
to the Court stating a custom of London, where the policy 
was made, that assurance upon "money advanced on 
account of freight" should not be liable for a general 
average was held bad, the custom alleged being incon- 
Words of general sistent with the terms of the policy (d). In Cross v. 

import. 

(6) Brma v. HoUm, 9 C. B. N. S. 442, 30 L. J. C. P. 106. In this case 
it was also expressly held, as we should have expected, that (assuming M. to 
have been the plaintiff's agent) if the issue had been whether the defendant 
was induced to sign the contract by M. 's fraud the evidence would have been 
admissible. See also Blading v. Neumham, 1 M. & Bob. 234, at p. 236. 

(c) 4 E. & B. 500 ; see also Foster v. MefiUor Insurance Co. 4 El. & Bl. 
8 ; Clarice v. WeHrope^ 18 C. B. 766. 

(d) Bogert v. Canmanf Anth. N. P. 97. 
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Eglin (e), evidence had been offered for the purpose of 
showing that the plaintiffs, who had contracted for 300 
quarters (more or less) of foreign rye, could not, con- 
sistently with the usage of trade, be required to receive 
so large an excess as 45 quarters over 300. The question 
as to the admissibility of the evidence was ultimately 
withdrawn from the attention of the Court ; but Little* 
dale, J., remarked that where words were of such general 
import, he should feel much diflBculty in saying that 
evidence ought to be received to ascertain their 
meaning. 

It would appear further that terms which are not only not Terms added 
inconsistent with, but which are not really incidental to those jiJcSenLl 
expressed in the written contract, are to be held inadmis- 
sible of annexation by oral evidence of the particular usage 
of a trade. In a case, above referred to, where the charterer 
of a vessel for a voyage from England to China -^the ship to 
be conveyed to his agents there free of commisaiou— rendea-t 
voured to add to the charter-party a term that the agents ia 
China should be entitled to procure charters for the return 
voyage from China, and be paid on commission on amount 
of freight mentioned in such charters, by means of proof of 
a particular custom, he was prevented on the ground of the 
inadmissibility of such proof (/ ). These very nunfierous 
and varying decisions are apt to confuse rather than direct 
the mind in reference to this most difficult question of 
evidence, We are, however, not left without assistance in 
relation to this matter. In some recent cases the point has 
been fully argued and the question fully discussed. The Ruling cases, 
ruling in these cases must he held to be conclusive as to 
this matter, and it will be seen that these have the effect 
of giving to parol evidence of custom as modifying written 
agreements very considerable force. To our thinking, 
the true rule was stated in one of these cases by Lord 

(e) 2 B. & Ad. 

(/) PhUlips V. JBriardy 1 H. & N. 21 ; 26 L. J. Bxch. 233 ; Fawkt* v. 
Lamb, 31 L. J. Q. R 98. 
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The rule as to 
usage. 



Oustom qualify^ 
ing meaning* 



Unilisclosed 
principal usage. 



Campbell, where he said that " to fall within the exception 
of repugnancy the incident must be such as if expressed 
in the written contract would make it insensible or in- 
consistent." Addison advised young authors who were 
indulging in metaphors, to see whether they could be 
painted. It might be a safe rule for those who have to see 
whether a usage will attach an incident to a written 
contract or not, to see whether they can be written down 
together without producing a contradiction or nonsense. 

In the recent case of Hutchinson v. Tatham (g) the law 
with regard to the admissibility of the parol evidence of 
custom to qualify the meaning of a written document 
has been carried to a very considerable extent. In 
that case the defendants acting as agents for a person 
of the name of Lyons, with his authority chartered a 
ship for the conveyance of a cargo of currants from the 
Ionian Islands. The charter-party was expressed to be 
made, and was signed by the defendants, as " agents to 
merchants," the name of the principal not being disclosed. 
At the trial evidence was tendered on the part of the 
plaintiff and admitted, of a trade usage, that, if the 
principal's name is not disclosed within a reasonable time 
after the signing of the charter-party, in such case the 
broker shall be personally liable. The jury found that 
there was such a custom, and that the name of the 
principal had not been disclosed within a reasonable time. 
The question for the Court was as to the admissibility of 
the parol evidence ; and the judges, while rC'Stating the 
doctrine that no such evidence would be admissible to 
contradict the plain terms of a document, held that it was 
the law, that you might by evidence of custom add a term 
not inconsistent with any term in the contract, and that 
the evidence which was admitted at the trial was rightly 
admitted. As that case was decided upon the authority of 
Humfrey v. Dale Qi) and Fleet v. Murton (i), this may be the 

ig) 8 L. R., C. p. 482, {h) 7 E. & B. 266. 

{%) 7 L. B., Q. B. 126. 
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most convenient place to state the effect of these cases. lu the 
case of Fleet y,Murton,it appeared that the defendants were 
fruit brokers in London, and were employed by the plain- 
tiffs, who were merchants, also in London, to sell for them. 
The defendants gave to the plaintiffs the following contract Undisclosed 
note : " We have this day sold for your account to our ^nVs^bility. 
principal." Then followed a statement of the number of 
tons of raisins, (signed) Murton and Webb, Brokers, 25, 
Mincing Lane. The defendant's principal having accepted 
part of the raisins, and refusing to accept the rest, the 
plaintiffs brought an action on the contract against the 
defendants, and endeavoured to make the defendants 
personally liable by giving evidence that in the London 
fruit trade, if the brokers did not give the names of their 
principals in the contract, they were held personally liable* 
although, in fact, they contracted as brokers for a principal. 
It was held that the evidence of the custom was not in- 
consistent with the written document, and Cockbum, C. J,, 
said (k) : " For although where a party contracts as agent -A-gent's liability 

i_ ij -J j.i e r Li. I.- modified. 

there would not, independently oi some further bargain 

be any liability on him as principal. Yet, if a man, though 

professing on the face of the contract to contract as agent 

for another, and to bind his principal only, and not 

himself, choses to qualify that contract by saying that he 

will make himself liable, though he is contracting for 

another, and giving to another rights under the contract, 

he himself will incur the same liability as the prinoipaU 

Now, although where a party professes to contract as Qualifloatioii of 

broker, it might, priTnd facie, be taken that he contracts ^^^^ ^^ • 

without the intention of incurring liability on his own 

part, yet, if by the custom of the particular trade, there is 

that qualification of the contract (which, if written into 

the contract in eodenao, would undoubtedly bind him), 

that qualification may, I think, be imported into the 

contract by evidence of the custom.'* 

In the earlier but ruling case of Dale v. Hum* Tacitly implied 

incident. 
Qc) At p. 129. 
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frey (I), which was very similar in many respects to the 
cases above alluded to, the plaintiff a broker, who 
brought an action against the defendant, a broker, upon a 
written note of the sale of oil in which neither of the 
principal's names were set forth, proved a cuittom in tbe 
trade, that when a broker purchased without disclosing 
the name of his principal, be was liable to be looked to 
as principal, and tbe Court of Exchequer Chamber 
affirming the judgment of the Court of Queen's Bench (to), 
held that tbe evidence of the custom was admissible, on 
tbe ground that it did not contradict the written instru- 
ment, but explained its terms, or added a tacitly implied 
incident. 

In relation to the decision of this case, tbe reader 
would do well to read the words used by Mr. Justice 
Blackburn in the case of Myers v. Sa^l (n). 

In any case it would seem that evidence of a custom 
will be admissible unless it introduces something repug- 
nant to or inconsistent with the tenor of the written 
insti'ument ; and it seems, from all the cases, that the 
qualification introduced into a written contract by the 
proof of a custom, is a qualification of construction, and 
that as a construction never can be a contradiction, any 
custom which would negative or contradict the plain 
words of a written document would be inadmissible in 
proof. That there bas been a considerable amount of 
vacillation in the minds of various judges as to tbe 
extent to which usages should be admitted in this con- 
nection is certain. Lord Eldon in one case (o) expressed 
a decided opinion in favour of the enlargement of tbe 

ope of us£^e in relation to the explanation of written 

■ntracte, but as one of the editors of one of the editions 
Smith's " Leading Cases," observes, (p) " the tendency 
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of the Court appears now to be the other way." Since 

that was written, however, the decisions in two of the Breadth of in- 

three recent cases we have above referred to have been ^^^® ^^^ ^ 

given, and we cannot see that the principles of the law 

have suffered by the greater breadth which is thus given 

to interpretation of documents which have a decided 

tendency to be too narrow for the intentions of the parties, 

who from their great familiarity with the incidents to 

the contracts they are daily in the habit of entering into 

are apt to leave a great part of the contract underetood, 

and put only a little of the less familiar matter into 

writing. Were the law to refuse to give effect to these 

understandings, it would really be refusing to give effect 

to • the real intentions of the parties at the time the con^ 

tract was entered upon. It would likewise be throwing 

difficulties in the way of important transactions which 

are often too urgent to be fully expressed in lengthy 

documents, and would be doing something to prevent the 

regenerative effects on law which may be looked for from 

custom. There is a possibility of too lax an admission of 

custom as a force, in such cases. The common business 

relations of others must not be regarded as so stringent 

as to bind anyone to perform his business in the same 

way. Each man is to be left free to contract in what way 

he pleases, but when the interpretation of a usage is 

possible in connection with a written agreement, it is as 

fair to conclude — on the side of one of the parties, that 

the contract was made with reference to it — as on the other 

side to infer that it was made without any reference to it, 

and with the intention of excluding its effect. Thinking 

thus, we cannot see that the law has suffered in any 

respect from the extension which has been allowed to the 

common conduct as interpreting the common transactions 

of men. Guarded by the consciousness that these customs 

are apt to push their way into the statute book — and we 

believe that it is well to be careful how they attain that 

position — little evil can arise. 
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I>efinite rale. 



Modem dictum. Hence we find that the modern dictum where a phrase 

is used in a document, has two senses, one common to 
language, the other peculiar to the trade or business in 
connection with which the writing has been executed, it 
is to be understood as used in its peculiar meaning unless 
upon construing the whole contract you can see that 
either in express terms or by necessary implication the 
parties intended to use it in a different sense, is to be 
approved of and acted upon (g). 

To us it seems that a definite rule has been reached, 
and that a guiding principle has been attained. Every- 
thing, however, depends upon the consistency with which 
our judges follow the precedents to which we have alluded. 
A timid, retrograde policy is not impossible in the future. 
Judges are only too apt to prefer the narrow gauge of 
written words to the broad gauge of uncertain evidence of 
custom, and some there are who have expressed doubt as 
to the expediency of the recent policy, and hesitation as 
to carrying it legitimately into practice. 

We have now to consider, as naturally connecting itself 
with the cases last referred to, the questions of principal and 
agent in relation to this principle of the admissibility of evi- 
dence of custom. We have seen that the principle of the 
law is that parties who make a bargain in connection with 
a particular trade must be taken to have contracted subject 
to or with reference to the known usages of that trade. It 
was laid down in the case of Sutton v. Tatham (r), that a 
person employing a broker on the Stock Exchange im- 
pliedly gives him authority to act in accordance with the 
rules there established, though the principal himself be 
ignorant of them ; and in a case in which Sutton v. 
Tatham was expressly approved of (Parkes, B.), the law 
was stated generally in these words : — " A person who 
deals in a particular market must be taken to deal accord- 



Customs of 

Stock Exchange, 
how far they 
bind a principal 
ignorant of 
ti^em. 



(q) See Myers v. 8a/rl, 30 L. J. Q. B. 9, per Blackburn, J., at p. 15. 
(r) 10 A. & E. 27. 
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ing to the custom of that market, and he who directs 
another to make a contract at a particular place must be 
taken as intending that the contract may be made accord- 
ing to the usage of that place ''(«). That this is a correct 
view of the law has been over and over again decided. In 
an action where the plaintifiFs, stockbrokers and members 
of the London Stock Exchange, had, it appeared, on the 
28th of August, 1856, at the request of the defendant, 
bought for him twenty shares in a joint-stock bank, called 
" The Royal British Bank," to be paid for on the " settle- 
ment day," which was on the 15th of September, and duly 
forwarded to him the usual broker's contract-note, The 
bank stopped payment on the 3rd September, and ulti- 
mately became bankrupt. On the 11th the defendant 
repudiated the transaction, and gave the plaintiffs notice 
not to pay the price on his account. The plaintifiFs, having 
been compelled, according to the rules of the Stock Ex- 
change, to pay for shares on the settlement day, sent the 
defendant the certilicates and transfers, and, upon bis 
declining to accept them, sued him for the money, and it 
was decided that they were eu titled to recover it(^). So Notice to broker 
in the case of Graves v. Legg (u), the defendants, London notice to vendee 
merchants, employed a broker in Liverpool to purchase ^*® necessary, 
some wQoL The broker negotiated a sale by the plaintiff 
to the defendants of certain bales deliverable at Odessa, 
" the names of the vessels to be declared as soon as the 
wools were shipped.*' In this transaction the broker acted 
for both plaintiff and defendants, By the custom of 
Liverpool, where a contract contained a stipulation that 
notice of an event should be given by the vendor to the 
vendee, it was usual for the vendor to give the notice to 
the broker, who communicated it to the vendee. In this 
case it was held, both in the Court of Exchequer and in 

(») Bayliffe v. BuU^rtDorth^ 1 Exch. 425, per Alderson, B., at p. 429. 

(t) Taylor v. St^ay^ 2 C. B., N. S. 175; see also Smiih v. LindoUy 5 
C. B., N. S, 587 ; Stray v. RuaseUy 29 L. J. C^. B. 279 ; Lhyd v. QUberL 35 
L. J., Q. R 74. 

(w) 11 Kxch, 642, affirmed 2 H. & N, 210, 
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that of the Exchequer Chamber, that the defendants were 
bound by such usage, and, therefore, that a notice by the 
plaintiflf to the broker of the names of the vessels on 
which the wools were shipped was a performance of that 
stipulation, although the broker omitted to communicate 
them to the defendants. But this rule might seem irre- 
concileable with the general principle which we stated 
above, that it was only to be presumed that the parties 
contracted according to the terms of an existing custom, 
and that that presumption was capable of rebuttal ; for 
here we see that a usage may make a man liable to cer- 
tain incidents of a contract, although he can satisfactorily 
prove that he was in ignorance of the custom. It also 
seems to be in almost direct opposition to the rules laid 
down in Oabay v. Lloyd (x) and Bartlett v. Pentland (y). 
In the first of these it was found in special verdict that a 
certain usage with respect to policies prevailed amongst 
the underwriters subscribing policies at Lloyd's Coffee 
House, in London, and merchants and others effecting 
policies there, and that the policy in question was effected 
at Lloyd's Coffee House ; but it was not found that the 
plaintiff was in the habit of effecting policies at that 
place, and it was held that this usage was not suflScient to 
bind the plaintiff. And in the latter a custom was proved 
to be in force at Lloyd's Coffee House, to consider a set-off 
as payment between underwriter and broker, and it was 
held that such custom was not binding on one who was 
not shown to be cognizant of it, or to have assented to it. 
Yet these cases were decided before the case of Bayliffe v. 
Butterworth — in which the general principle, that the 
usage of a particular market binds him. who buys or sells 
in it, whether he is aware of it or not, was laid down — 
came before the Court of Exchequer, and Parkes, B., 
while he did not question the authority of these cases, 
distinguished them from the one before the Court, which 
was one in which a persou bad been authorized to make a 

(x) 3 B. & C. 798. (y) 10 B. & C. 760. 



LAWS OF EVIDENCE RESPEOTING THESE. 93 

contract for a principal, and he remarked that it appeared 
to him "that a person who authorizes another to make a 
contract for him, authorizes him to make the contract in 
the usual way," and that " the question here was as to the 
authority which the plaihtifif received.'* (0) This seems "^^^^^^^ 
a perspicuous distinction. The scope of authority is to be 
ascertained by the necessities which are incident to the 
act which an agent has to do. His action in the matter 
will be estimated by the possibilities of the trade in con- 
nection with which he transacts, and those possibilities are 
modified by the usages of the trade. It is in the power of 
the principal to define the agent's authority with a strict- 
ness which will prevent the operation of the customs of 
the place or trade. If he fails to do so, he must not com- 
plain if his authority is interpreted by the ordinary usages 
of the trade, and if he finds himself bound by these, even 
although he is ignorant of their existence. In the cases 
to which reference has been made above (a), it was, as in 
the case of Bayliffe v. Butterworth, always a question of 
authority, and it cannot, therefore, be matter for wonder 
that the principle enunciated in Oabay v. Lloyd has been 
confirmed, and that the dictum in Scott v. Irving (6), that 
a usage to substitute another person as debtor to the prin- 
cipal can only bind those who have notice of it, has been 
adopted (c). The character of the usage and its effect Nature of usage 
upon the inter-relation of parties must be considered 
before it is admitted to afiect a contract entered into by 
persons who were ignorant of it. Some usages are so 
evidently technical that it would be wrong to suppose that 
persons contracting without knowing them could reason- 
ably anticipate their existence, or the existence of any in 
that factual connection. Many, on the other hand, are so 

(z) 1 Exch. pp. 428, 429. 

(a) Taylor v. Stray, 2 C. B. N. S. 175 ; Stray v. JRusseaj 29 L. J. Q. B. 
279 ; Chaves v. Legg, 11 Exch. 642 ; 2 H. & N. 216, ante, p. 91. 

{h) 1 B. & Ad. 606. 

(c) Sweeting v. Pearce, 7 C. B. N. S. 449 ; see also Adams v. Peters, 2 
C. & K. 723. 
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usages. 
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the usages of a 
trade. 
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nexed by com- 
mon law. 



palpably matters of general convenience, and belonging to 
a trade in such rapid growth, that it must be presumed to 
be making its own laws in the establishment of customs, 
that it is right to presume that the individual contracting, 
although ignorant of the particular custom, must have 
been aware of the existence of usage, may have surmised 
their nature, and even if he did not, was at least willing 
to enter into a contract, the precise terms of which were 
unknown to him, because the incidents were to be attached 
by a usage of which he was ignorant. Just as one man 
trusts another to Work for him with general authority as 
an agent, trusting to the honour and honesty of the indi- 
vidual, so may one trust a usage to regulate one's rights 
— for a usage is the outcome of the honour, honesty, fair 
dealing, and convenience of a class of men. The admis- 
sibility of proof of a usage as against one who was ignorant 
of it is a question which might well be left to be decided 
in each individual case. There could, it seems to us, be 
little reason for dissatisfaction in the admission of a rule 
of the Liverpool Stock Exchange, in evidence between 
parties not members of it, when the question was, what is 
a reasonable time for the completion of a sale of shares 
made at Liverpool through the agency of brokers ? (d) 

It may be well to remark here that the way in which 
usage is permitted to annex incidents to written contracts, 
is another proof of its relationship to the Common Law. 
Law annexes various incidents to contracts, and these 
differ from those annexed by usage only in the circum- 
stance that they claim their own recognition without 
proof, while the others have to be evidenced. It may be 
useful shortly to allude to some of these, although many 
may be in the immediate memory of the reader. In con- 
tracts for the sale of estates, whether freehold or leasehold, 
the law, in the absence of express stipulation, it wiU be 
remembered, implies an undertaking on the part of the 



(d) Stewart v. Canty ^ 8 M, & W. 160 ; see also Stewart v. Aherdeiny 4 
M. & W. 211. 
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vendor that he will make out a good title (e), and an As to title, 
undertaking on the part of the vendee that if the title 
prove defective, the damages to which he shall be entitled 
shall be limited to the expenses actually incurred in the 
investigation, and sliall only be nominal for the loss of the 
bargain (/). So, in a demise of real property, the law 
annexes a condition that the lessor has a good title to the 
premises, and that the lessee shall not be evicted during 
the term (g) ; but it does not imply from the nature of the 
contract a warranty that the property leased, whether it 
be a house or land, shall be in a proper state to admit 
either of habitation or cultivation, or that in other respects 
it shall be reasonably fit ifor the purposes for which it is 
taken Qi). . 

Again, in relation to marine insurance, we have an As to marine 
instance of this legal annexation of incidents. One of insurance, 
these is that in every voyage-policy, whether it be on a 
ship or on goods, a warrant of seaworthiness at the com- 
mencement of the risk is implied. The^e further con- y^^^^ ^^^, 
ditions are also understood as forming a tacit part of the menced. 
contract — that the voyage is to be commenced in a rea- 
soDable time, that all material circumstances are to be 
disclosed. If these conditions are not performed, this 
omission will render the policy void, whether the omission 
has been due to fraudulent motives or not (i). These 
decisions are only given by way of illustrating the method 
by which usage annexes incidents to written contracts. It 
will be understood that the method of such annexation is 
precisely the same, and that there is a close analogy in 
this respect between the usages of trade and the Common 

(e) Souter v. Drakcy 5 B. & Ad. 992, 3 N. & M. 40 ; Doe v. Stanion, 1 
M. & W. 695, 701, per Parke, B. ; HaU v. Betty, 4 M. & Qr. 410. These 
cases overrule George v. Pritchard, Reg. v. Moo. 417. 

(/) Plurean v. TJuyrnhiU, 2 W. Bl. 1078 ; WcdJcer v. Mo(yre, 10 B. & C. 
416 ; Robinson v. Haiinan, 1 Ex. R. 856, per Parke, B. ; WordingUm v. 
Warringtouy 8 C. B. 134. 

{g) Per Parke, B. in Sutton v. Temple, 12 M. & W. 64. 

{h) Sutton V. Temple, 12 M. & W. 62; Hart v. Windsor^lJd. 68. But 
see as to letting of furnished house, Smith v. Marrahle, 11 M. & W. 5. 

(i) Gibson v. Small, 4 H. of L. Cas. 398, per Parke, B. 
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Law — an analogy which we have endeavoured to keep 
before the reader's mind, as it seems, in our opinion, to 
explicate the real nature of each. It will be remembered, 
too, that thfe incidents which are annexed by the Common 
Law are very few in number, and that there may be innu- 
merable useful incidents in relation to every trade and 
business, and every transaction which is made in the 
course of these, which might well be annexed, and which, 
therefore, fall within the province of that handmaid of the 
Common Law^-usage — to supply. The nature of these 
may be understood from what has already been said, and 
the scope of the authority of usage will also be appreciated 
from the various cases of treating the admissibility of evi- 
dence of such customs. 

One other matter may be alluded to in relation to usage, 
and that is its relation to legal enactments. We have 
already seen that customs which are an invention for the 
convenience of those who are employed in trade, and are, 
in fact, the natural growth of law in organization, when 
they are judicially recognized cease to be customs, prov- 
able by evidence ; but rise to the level of laws evidenced 
by the legislative authority, which resides in the judges 
or by the existence of an Act of Parliament which has 
embodied the former usage (k). It follows, therefore, that 
when the Courts have ascertained and declared a usage, it 
is alterable only by legislature, and it will not affect such 
a recognized usage to prove that a usage of trade which 
varies its terms actually exists. Hence it is that we have 
the well-known rule that a custom opposed to a statute is 
bad (Z), and that no usage or custom can be set for the pur- 
pose of controlling the rules of law (m). It follows, therefore, 

(k) AnUj p. 2, 5, et aeq. 

{I) Ante, p. 26 and 27, and see Walker y. Transportation Co. 3 Wall, 160 ; 
Winter v. United States, Hempst. 344. 

(m) Binlon v. Locke, 5 Hill, 437 ; see Thompson v. Ashton, 14 J. R. 316 ; 
Beirne v. Doed, 1 Seld. 96 ; Wheeler v. Newbdd, 16 N. J. 39^ ; Huggins 
V. Moore, 34 N. J. 417 ; Dwjuid v. Edwards, 50 Barb. 288 ; Woodn-uff v. 
Merchants' Bank, 26 Wend. 674 ; Frith v. Baker, 2 J. R. 327 ; Bowen v. 
Newel, 18 Barb. 391. 
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necessarily from these rules, that the admissibility of the Where mean- 
evidence of custom to explain the meaning of a word ^rd by^ ^ct. 
used in any contract whatever is subject to the qualifica- 
tion that, if an Act of Parliament have given a definite 
meaning to any particular word, it must be understood to 
have used it with that meaning, and no evidence of custom j 

will be admitted to attach any other meaning to it. The j 

words to which Acts of Parliament have given definite \ 

meaning are for the most part those which denote weights, 
measures, or numbers. Thus, in one case, " bushels " were " Bushela." 
held to mean only statute bushels (n). In another, "quar- 
ters of com" was understood to mean legal quartei*s (o). 
In Hughes v. Hvmiphreys (p) the statute 5 & 6 Will. 4, 
c. 63 s. 6, which abolishes all local or customary measures, 
and imposes a penalty on every person who shall sell by 
any denomination or measure other than one of the im- 
perial measures, or some multiple or aliquot part thereof, 
was held to apply only to the sale by measure of capacity, 
and not to sale by weight estimated in pounds. And that, 
therefore, it did not e;ctend to sale by any local term desig- 
nating a given number of pounds' weight. As to sale of "Hobbett." 
wheat by Welsh hobbett, it appearing by evidence that 
this designated 168 lbs. weight, and that a sale by hobbett 
entitled the purchaser to so many pounds of wheat. And 
in another case a contract for the sale of a certain number 
of tons of iron, " long weight," was held not to be a contra- 
vention of the statute; and that consequently such a 
contract was valid. It appeared in that case that the 
15th section of 5 Geo. 4, c. 74, is not repealed by the Act 
alluded to, and that, therefore, contracts by local weight 
may be lawfully inade if the proportion to the standard is 
expressed (q). It has been held that a custom that every Custom as to 
pound of butter sold in a particular market town shall ^^^ 
weigh eighteen ounces is bad ; but it was aquestion whether 

(n) Hockin v. Coofo, 4 T. E. 314. 

<o) The Master of St. Cross v. Lord Howard de Walden, 6 T. R. 338. 

(p) 3 K & B. 954. 

Iq) Giles V. Jones, 11 Exch. 393. 

H 
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As to a custom to sell butter in lumps might not be sup- 

ported (r). 
As to im- Little remains to be added in this place. It may be 

^^^^f® ^^ objected that, after all, undue importance has been given 

in the foregoing pages to what is, after all, only one 
branch of the Law of Evidence. We cannot, however, 
admit that that is so. It is true it is a branch of the law 
of evidence, but it is one of the most important branches, 
and it is doubly important to the real student of jurispru- 
dence, by reason of the fact that it is, as it were, the 
connecting link between the science of evidence and the 
science of law. The fact that questions in relation to 
usage have been so frequently litigated, shows the import- 
ance of the subject and the importance of having the 
, main questions in connection with it definitely settled. If 

we could feel that our work had contributed to this end 
we should feel that this book was not insignificant, but of 
very great practical worth. If we have not that con- 
sciousness, our failure is due to the execution, and not to 
the purpose. 

(r) NoUe ▼. DurreU, 3 T. B. 271 ; see also Wingr. Earle, Oro. Eliz. 267. 
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" ABOUT " explained by usage, 64 

ACQUIRED meanings of words, 65 

ACT OF PARLIAMENT in relation to custom of Ulster, 2 
confirmed customs of London, 10 
in relation to usages, 27, 96 

ADDITION of incidents to contract by usage, 69, 75 

ADMISSIBILITY of parol evidence to explain latent ambiguity, 31 

ADMISSION OF CUSTOM as evidence, principle of, 36, 48 
policy of, 36 

reason for in certain case, 39 
extent to which it is admitted, 48 
to add terms, test of, 86 

ADMISSION of proof of collateral custom, 57 

AGENTS LIABILITY, undisclosed principal, usage as to, 86 

AGREEMENTS, written, cannot be contradicted or varied by parol 
evidence, 31 
excluding custom, 41 
collateral, 44, 46 
subsequent, 45 

AMBIGUITY, latent, 31, 43 

explained by parol evidence, 31 

usage, 32, 47 

difficulties as to, 48 

extent of, 49 
addition of tenns, 65 

not necessary to introduce extrinsic evidence, 66 
patent, how explained, 31 

AMOUNT of payment determined by usage, 74 

ANALOGICAL evidence of custom, 68 

ANALOGY between custom and language, 16 

ANNEXATION of terms by oral evidence, 85 
by the common law, 94 
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ANTIQUITy of custom, 16 

not necessary to usage of trade, 55 

AVEBAGE, particular, 65 
AWAY-GOING CROP, custom as to, 33, 36 

" BALE'' explained by usage, 63 

BILL OF LADING, usage in relation to, 63 

BINDING character of custom, 24 
usage, 57 

BOBOUGH ENGLISH, 9 
incidents of, 9 

BBEADTH OF INTERPRETATION, introduced by usage, 89 

BUILDING TRADE, " weekly accounts," meaning of in, 65 

" CALCUTTA LINSEED," what it is, usage of trade as to, 81 

CERTAINTY OF CUSTOM, 21 

CERTIFICATE OF LORD MAYOR as to custom of London, 10 

CHARTER PARTY, usage in relation to, 75 

CHARTERS explained by evidence of usage, 32 

CLEARNESS OF PROOF OF USAGE REQUIRED, 57 

COLLATERAL AGREEMENTS, 44, 46 
customs, proof of, 57 

COMMENCEMENT OF CUSTOM, 15 

COMMERCIAL TRANSACTIONS, custom in relation to, 35 

COMMON LAW, evidenced by decisions of courts of justice, 7 
law-merchant part of, 11, 12 
and custom, 28 
annexes incidents as usage does, 94 

CONDUCT in relation to law, 1 

CONFIDENCE IN CUSTOM, 94 

CONFUSION as to meaning of * custom,' 27 

CONSISTENCY OF CUSTOMS, 25 

CONSTRUCTION OF CUSTOMS, 25 
rules of, 26 

CONSTRUCTION of grants by usage, 32 
of contracts, 44 
by means of usage of trade, 66 

CONTINUITY OF CUSTOM, 16 

CONTRACTS, commercial, and usage of trade, 43 
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CONTRACTS FORBIDDEN BY LAW, parol evidence as to, 44 

CONTRACTS not to be controlled by usage, 61 

CONTRADICTION of writing by parol evidence inadmissible, 
31, 61, 80, 83 

CONTROL of written instruments by usage, 60, 80 

"CORN'' explained by usage, 60 

COUNTRY, customs of, 31 

COURSE OF HUSBANDRY, custom as to, 34 

COURSE OF TRADE in relation to written instruments, 61 

COURTS OF JUSTICE, decisions of evidence of common law, 7 

CRIMINAL LAW, relaxation of severity of, 30 

CUSTOM. See Usagb. 
definition of, 16 
validity of, 14 
continuity of, 16 
peaceable enjoyment of, 18 
reasonableness of, 19 
certainty of, 21 
foundation of, 23 
obligatoriness of, 24 
consistency of, 26 
construction of, 26 
force of, 26 • 

confusion as to meaning of, 27 
and common law, 28. 
as to course of husbandry, 34 
of country, as to allowance for seeds, &c., 36 

excluded by intention of parties, 37 

when inoperative, 38 

as to terms of holding, 38 

as to time, 39 

what is, 41 «> 
of country to pay for tillage, 42. 
knowledge of presumed, 66 
of Stock Exchange, how far it binds a principal ignorant 

of it, 90 
at Lloyd's Coffee-house, 92 

CUSTOM and the common law, 6 

CUSTOM OF BOROUGH ENGLISH, 9 

CUSTOM OF KENT, 9 
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CUSTOM OF ULSTER, 2 
nature of, 3 
described, 4 
origin of, 5 

CUSTOM AND PRESCRIPTION, 14 

CUSTOM DEVELOPED INTO LAW, 2 

CUSTOMS, GENERAL, 5 
evidence of, 7 

CUSTOMS, PARTICULAR, 8 
origin of, 8 
validity of roles for, 15 ei seq, 

CUSTOMS OF LONDON, 9 

CUSTOMS OF MANORS, 9 

CUSTOMS OF MERCHANTS, 11 
when proved, 11 
how proved, 12 

CUSTOMS, development of, 17 
Disraeli on, 18 n. 
how constmed, 25 
of the coontiy, 31 

DANGERS OF EXPLANATORY EVIDENCE, 49 

" DAYS " EXPLAINED BY USAGE, 60, 62 

DECISIONS OF COURTS, evidence of common law, 7 

DEED, letting by, custom in relation to, 40 

DEFINITENESS OF CUSTOM, 21 

DEVELOPMENT OF CUSTOMS, 17 

DEVELOPMENT OF LAW FROM CUSTOM, 2 

by writings of jurisconsults, 8 n. 
DIFFICULTIES as to admission of evidence of usage, 48 

DIRECT VARIANCE OF USAGE AND CONTRACT, 83 

DISCHARGE OF WRITTEN AGREEMENT by parol evidence, 45 
rule of Scotch law as to, 45 

DISRAELI ON CUSTOMS, 18 n. 

DOUBT AS TO INTENTION OF PARTIES, 50 

DURESS, contracts, obtained through, pajol evidence, as to, 44 

EFFECT OF CUSTOM ON WRnTEN CONTRACT, 59 
EMBLEMENTS, law of, contravened by custom, 21 
ENACTMENTS, statutory, and usages, 27, 96 
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ENGLISH, BOROUGH, 9 

ENJOYMENT OF CUSTOM, peaceable, 18 

ESCHEAT, custom of Kent as to, 9 

EVIDENCE, 29 

custom in relation to, 29 

in relation to moral improvement, SO 

parol, 31 

parol, cannot contradict or vary agreement in writing, 31, 44 

parol of custom in explaining writings, 32 

of usage to explain grants, 32 

oral, general rules as to, 43 

parol, admitted to show instrument void, 44 

or to show that it is not binding, 45 

parol, as to subsequent agreement, 45 

of usage, principles as to, 48 

why admitted, 52 

of usage, 57 

of collateral customs, 57 

EVIDENCE OF CUSTOM to explain, 60, 62 
to add incidents, 76 
not to contradict, 82, 83 
test of inadmissibility of, 86, 88 
true principles as to admission of, 89 

EVIDENCE OF COMMON LAW, 7 
of general custom, 7 

EVIDENCE OF IMMEMORIALITY OF CUSTOM, 15 
of usage, 30 

EVIDENCE, extrinsic, when introduced, 66 

EVIDENCE AND LAW, 52 

EVIDENCE OF USAGE, when required, 80 

EVOLUTION OF CUSTOMS, 16 

EVOLUTION OF LAW, 2 

by means of writings of jurisconsults, 8 n. 

EXCEPTIONS do not afEect validity of usage, 55 

EXCLUSION of custom by intention of parties, 37 
by agreement, 41 

EXPLANATION OF PATENT AMBIGUITIES, 31 
of latent ambiguities by evidence, 31 

EXPLANATION OF WRITINGS BY CUSTOM, 32 
of words in writing, 39, 40 
of meanings of words by usage, 60 et seq, 

EXPLANATORY EVIDENCE, dangers of, 49 
admissibility of, 59 
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EXPRESSION of whole contract unnecessary, 52 

EXTEINT to which usage is admitted in' relation to written 
contracts, 48 
modem rule as to, 86, 88 
proper principles as to, 89 

EXTRINSIC EVIDENCE, when introduced, 66. 

FACTS, 62 

FAILURE OF CONSIDERATION FOR CONTRACT, parol 
evidence as to, 45 

FARMING LEASES, evidence of usage in relation to, 33 

" FINE BARLEY " explained by usage, 59 

FLEXIBILITY OF CUSTOMS, 18 n. 

FORCE OF CUSTOM, 26 

FOREIGN ATTACHMENT, 10 

FORBIDDEN CONTRACTS, parol evidence as to, 44 

FORGERY, provable by parol evidence, 44 

FOUNDATION OF CUSTOM, 23 

FRAUD, in getting writing, provable by parol evidence, 44 

" FREIGHT " explained by usage, 61 

FUNCTIONS of usage or custom, 51 

" FUR " explained by usage, 60 

GAVELKIND, 9 

GENERAL CUSTOMS, 5 
validity of, 6 
evidence of, 7 

GENERAL RULES as tp oral evidence, 43 

GENERAL USAGE, 12 

GENERALITY OF USAGE, 57 

GLOSSARLA.L USAGES, 68, 69 

GOODS, receipt of, usage in relation to, 62 

GRANTS, construed by usage, 32 

GROWING USAGES, 55 

« GULF OF FINLAND " explained by usage, 59 

HABIT, as to usage in recent times, 50 
the force of usage, 54 
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HABITUAL LAW, 28 

HUSBANDRY, course of, custom as to, 34 



ILLEGAL PURPOSES, contracts in furtherance of, parol evidence 
as to, 44 

IMMEMORIALITY OF CUSTOM, 16 

IMPLIED INCIDENTS added by usage, 60 

IMPORT, words of general, 84 • 

IMPROVEMENT OF LAW, 30 

INADMISSIBILITY of parol evidence to contradict written agree- 
ment, 31 
of usage to contradict or vary writing, 61 
to add terms to, test of, 86 

INCAPACITY TO CONTRACT, parol evidence as to, 45 

INCIDENTS added to writing by usage, 61, 76 
annexed by common law, 94 
of usage, 66 

INCONSISTENCY of courts in relation to usage, 76, 88 

test of inadmissibility of usage to add terms to written 
contracts, 88 

INDEFINITE CUSTOM, invaUd, 21 

" INHABITANT " explained by usage, 60 

INHERITANCE, custom of Kent as to, 9 

INSTANCES, in proof of usage, 64 

INSTRUMENT, written, cannot be varied or added to by parol 
evidence, 44 

INTENTION of parties to writing explained by custom, 32 
to exclude custom, 37 
always doubtful, 60 
how best ascertained, 61 

INTERPRETATION OF CUSTOMS, 26 
rules of, 26 
by means of usage, 60 

INTERRUPTED CUSTOM, invaUd, 16 

INTESTATE FREEMEN, effects of, custom as to, 10 

" INTRODUCING BROKERS," custom as to, 79 

IRRESISTIBLENESS of proof of usage required, 67 

JUDGE to explain patent ambiguity, 31 
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JUDGES bound to recognize general customs, 7 

JUDGES' OPINIONS as to the extent to which proof of usage is 
admissible, 49, 60 

JURISCONSULTS, writings of, effect of, 8 n. 



KENT, custom of, 9 

KNOWLEDGE OF CUSTOM PRESUMED, 66 



" LADY-DAY " explained by custom of country, 40 

LANDLORD AND TENANT, relations of customs in regard to, 86 
relations of by custom of Ulster, 2 

LANDLORD AND TENANT (IRELAND) ACT, 2 

LANGUAGE, its analogy to custom, 17, 62 

LATENT AMBIGUITY, admissibility of parol evidence to explain, 
31 

LAW AND CONDUCT,! 

LAW AND EVIDENCE, 62 

LAW, the making of a, 14 
evolved from custom, 2 
merchant, 11, 12 
unwritten, 6, 7 
second branch of, 8 
vitality of, conditions of, 18 
habitual, 28 
improvement of, 30 
practice as to admission of usage, 89 

LAW OP EMBLEMENTS contravened by custom, 21 
LAWYERS' wishes in relation to contracts, 48 

LEASES, farming, custom in relation to, 33 
where silent as to time, 36 

LEGAL MEMORY, 16 

LEGAL existence of writing impeached by parol, 44 

LETTING BY DEED, custom in relation to, 40 

" LEVEL " explained by usage, 60 

LIVERYMAN'S OFFICE, nature of, custom as to, 10 

LOCAL USAGE, 12 

LOCAL MEANINGS OF WORDS, 60 
presumption as to, 60 
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LONDON, CTiBtoms of, 9 

confirmed by Act of Parliament, 10 
how proved, 10 

" LONDON " explained by usage, 64 

LORD MAYOR, certificate of, as to custom of London, 10 



MANORS, customs of, 9 

MARB:ET overt, custom as to, 10 

MARRIED WOMEN, in London, custom as to, 10 

" MARTINMAS " explained by custom of country, 40 

MATERIALNESS of incident added by usage, 80 

MEANING OF " CUSTOM," confusion as to, 27 

MEANING OF PARTICULAR WORDS ascertained by usage, 60 

MEANING eked out by usage, 67 
qualified by custom, 86 

MEMORY, legal, 16 

Lord Coke as to, 46 

MERCHANT LAW, 11 

MERCANTILE AFFAIRS in relation to usage. Lord Denman as 
to, 49 

MERCHANTS, customs of, 11 
when proved, 11 
customs of, part of common law, 13 

" MICHAELMAS " explained by custom of country, 39 

" MONTHS " explained by usage, 60 

NATURE OF THE USAGE to be considered in each case, 98 
NAVIGATION OF STEAMBOATS, customary rule as to, 11 
NOTICE to broker good where notice to vendee necessary, usage, 91 
NOTORIETY not necessary to usage of trade, 66 

OBJECT of evidence of usage in relation to grants and charters, 32 

OBLIGATIONS, other than those of written instrument introduced 
by usage, 80 

OBLIGATORINESS OF CUSTOM, 24 

OBSOLETE LAWS, 18 

OFFICE OF USAGE, 60 
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OPERATION OF CUSTOM, where not excluded by parties, 37 
as to tenns of holding, 38 

OPINIONS of judges as to extent of admissibility of usage, 49 

ORAL EVIDENCE, general roles as to, 43 
annexation of terms by, 85 



PARLIAMENT, ACT OF, in relation to custom, 2 
tenant right, 2, 3 
customs of London, 10 

PAROL EVIDENCE, 31 

cannot vary or contradict written agreement, 31, 44 
of custom in explaining writings, 32 
to show that writing is void, 44 

it is not binding, 45 
as to subsequent agreements, 45 
why admitted, 52 
when admitted, 66 
rule as to, 70 

PARTICULAR CUSTOMS, 8 

PARTIES to writing, intentions explained by custom, 32 
intention to exclude custom, 37 

PATENT AMBIGUITY, how explained, 31 

PAYMENT, amount of, determined by usage, 74 

PEACEABLE enjoyment of custom, 18 

PECULIAR sense of words in relation to contracts, 66, 90 

PHRASE, acquired meaning of, 65 

PHRASES explained by usage, 61 

" PIG-IRON " explained by usage, 60 

POSmVE STIPULATIONS not to be controlled by usage, 51. 

PRACTICE OF MEN, in law, 28 
in explaining writings, 32 
in relation to theory, 52 

PRESUMPTION as to knowledge of custom, 56 
as to use of words and phrases, 66 

PREVALENCE OF CUSTOM, difficulty of ascertainment, 50 

PREVALENCE OF USAGE, in relation to proof, 55 

PRESCRIPTION AND CUSTOM, 14 

PRINCIPAL, undisclosed, agent's liability, usage as to, 86, 87 

ignorant of rules of Stock Exchange, how far bound by 
them, 90 
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PBINCIPLES as to the admission of usage as evidence, 48 

PRIVATE INTERESTS AND CUSTOMS, 19 ' 

PROOF, of certain customs unnecessary, 10 i 

of customs of London, 10 I 

merchants, when necessary, 11 | 

of inmiemoriality of custom, 16 , 

strictness of, in relation to civilization, 30 
of voidness of written instrument, 44 

of usage, 54 ! 

of collateral custom or usage, 57 



REASONABLENESS of customs, 19 
meaning of, 19 
of usage, 56 

REBUTTAL of knowledge of custom, 56 

RECEIPT OF GOODS, usage in relation to, 62 

RECOGNITION of general customs, 6, 12 
of particular customs, 10, 11 

RELAXATION OF COMMON LAW as to proof of usage, 49 

REPUGNANCY, test of inadmissibility of usage to add terms to 
contract, 86 

RIGHT, the making of a, 14 

tenant, in Ireland, nature of, 3 
origin of, 5 

RULE OF SCOTCH LAW as to subsequent parol agreements, 45 

RULE OF THE ROAD, 11 

RULES of construction of customs, 26 
as to oral evidence, 43 
as to parol evidence, 70 



" SALT " explained by usage, 61 

SALE ON CREDIT, custom as to, 77 

SAMPLE SALES, usage as to, 77 

SCOTCH LAW, rule as to subsequent parol agreements, 45 

SEVERITY of crimmal law relaxed, 30 

SHOPS in London, custom as to, 10 

SILENCE of lease as to time, custom as to, 35 

SINGLE INSTANCES in proof of usage, 54 

SPECIFIC INSTANCES OF USAGE, 57 
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SPONTAXEITY OF CUSTTOMa 18 n. 

SPORTIXG PARLANCE explained bj usage, 64 

STATUTES in relation to costom. 2 

STEAMBOATS, costomaiy rule for navigaticm o£, 11 

SnPULATIOXS not to be controlled by nsiige, 51 

STOCK EXCHANGE, customs of. how tar thej bind an ignorant 
principal, 90 

STOBET, JUSTICE, as to usage, 50 

STBICTXESS of construction of costoms. 26 

STBICTXESS OF PBOOF in relation to civilization. 30 

SUBSEQUENT AGREEMENTS, parol evidence as to, 45 

TACITLT implied incidents added by usage, 60 I 

TECHNICAL SENSE of words explained by nsage, 57 ' 

TENANT AND LANDLORD, relative duties ot costoms as to, 36 , 

TENANT RIGHT, in Ireland, 2 
nature of, 3 
definitions of, 3 
described, 4 
origin of, 5 

TENANT RIGHT, 37 

TERMS, addition of, where ambiguity, 05 

annexed to contract by usage. 85 
TERMS OF HOLDING, custom as to, 38 

TEST of inadmissibility of usage to add term to contract, 86, SS 
THEATRICAL PROFESSION, use of word ^ years " in, 75 
*' THOUSAND " explained by usage, GO 
TILLAGES, custom to pay for, 42 
TIME, custom of country as to, 39 

in contract varied by usage, 71 
TRADE, course of, in relation to interpretation, 51 

customs of, 12, 53 

TRANSACTIONS, commercial, custom in relation to, 35 

and usages of trade, 43 

ULSTER, tenant right, 2, 3 

UNDEFINED WORDS, usage in relation to, 67 
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UNDISCLOSED PRINCIPAL, rule as to agent*s liability, usage as 
to, 86 

UNIFORMITY not necessary to usage of trade, 65 

UNINTERRUPTEDNESS OF CUSTOM, 16 

UNIVERSAL CUSTOM and general law, 82 

UNREASONABLE CUSTOMS, illustrations of, 20 

UNREASONABLE CUSTOM, 79 

UNUSUAL CONTRACTS, how understood, 70 n. 

UNWRITTEN LAW, 6, 7 
second branch of, 8 

USAGE, of immemorial observance, pai*t of general law, 13 

USAGE, local, 12 

construing grants, 32 

parol evidence of, 32 

in relation to ambiguity, 47 

as evidence, legal principles as to, 48 

office of, 50 

not to control positive stipulations, 51 

distinguished from custom of merchants, 27, 52, 53 

in relation to law and evidence, 53 

proof of, 54 

form of, 54 

prevalence of, 55 

knowledge of, presumed, 56 

may be rebutted, 56 
incidents of, 56 
must be reasonable, 56 

evidence of, 57 

collateral evidence of, 57 

explaming words, 60 
phrases, 61 

in relation to receipt of goods, 62 
bill of lading, 63 

adding incidents, 72 

and warranty, 74 

in relation to charter party, 75 

adding incidents, 76 et seq, 

cannot contradict what is plain, 82, 83 

test of inadmissibiUty of, to add terms to, 86, 88 

true principles as to its admission, 89 

USAGE OF TRADE and commercial contracts, 43 

USAGES, 28 

and statutory enactments, 27, 96 
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USAGES OF ^rOCK EXCHANGE binding ignorant principal, 90 
in relation to Acta of Parliament, % 

USUAL MERCANTILE CONTRACTS, how constnied, 69, 70 n. 

VAGUENESS OF CUSTOMS, 22 

VALIDITY OF GENERAL CUSTOMS, 6 
of a particular custom, 14, 15, et seq. 
of usage, not affected by exceptions, 55 

VARIATION OF CONTRACTS introduced by proof of usage, 
72, 75, 80 

VARIATION OF WRITTEN AGREEMENTS by parol evidence 
inadmissible, 31 
by usage inadmissible, 51 

VARIETY OF CUSTOMS, how they arose, 17 

VERBAL AGR{:EMENTS. See Pabol. 

VITALITY OF LAW, conditions of, 18 

VOIDNESS of written instrument may be shown by parol 
evidence, 44 ^ 

WARRANTY modified by usage, 74 

WAY-GOING CROP, custom of country as to, 33 

" WEEKLY ACCOUNTS," meaning of, in building trade, 65 

" WEEKS" explained by usage, 60 

WEIGHT OF USAGE, 77 

" WET OIL " explained by usage, 63 

WORDS, meaning of, explained by usage, 50, 57, 60 

of parties to written agreement, how to be understood, 32 

how to be understood in contracts, 44, 65 

local meaning of, presumption as to, 60 

peculiar and limited sense of, presumption as to, 66, 90 

WRITING, incident into contract, test of admissibility, 80, 86, 87 

WRITINGS, explained by evidence of custom, 32 

WRITINGS OF JURISCONSULTS, effect of, 8 n. 

WRITINGS OF LAWYERS, authority of, 7 

WRITTEN AGREEMENTS cannot be varied or contradicted by 
parol evidence, 31 

WRITTEN CONTRACT, effect of custom on, 59 
" YEARS," as used in the theatrical profession, 75 
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BEING 

The Statute Law, including the Session of 1874, with Notes and References 
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'This handsome volume aims at presenting 'a 
comprehensive magisterial handbook for the whole 
of England.' It is prefaced by an introduction 
treating of proceedings before justices in indictable 
offences and summary nlatters. which is likely to be 
useful to the numerous gentlemen who, without the 
slightest knowledge of their duties, find themselves 
called, upon to administer the law. The plan of the 
authors is to arrange alphabetically under separate 
heads the various subjects treated of. These appear 
to include the whole range of matters within the 
cogniianc^ of magistrates, and we are bound to say 
that we have not detected the omission of any 
statutory provision we have looked for. 

"As regards the arrangement of matter under 
each head, the idea^of the authors is to place- in the 
text the provisions of ^^^tatute law creating 
offences, and to throw inconotes the sections relat- 
ing to procedure, and the cases. This mode of 
arrangement seems to us excellent, and is well 
carried out. Another praiseworthy feature of the 
work is that the sections of the statutes quoted in 
the text are generally given verbatim y^nd. where 
they are summarized attention is drawn to the fact 
by the use of brackets. 

" As to the care with which the work has been 
executed, a somewhat minute examination of three 
or four of the divisions enables us to speak, on the 
whole, favourably. " — Solicitors' Journal. 

"This work, which with much propriety is dedi- 
cated to Sir Thomas Henry, sprang out of an inten- 
tion on the part of the authors to compose a book 
containing and explaining the statutes relating 
exclusively to the metropolis, for the use of the 
Metropolitan Police Courts. The authors soon dis- 
covered that the metropolis is regulated by general 
as well as by special statutes, and then it occurred 
to them that their scheme might well be enlarged, 
and that a comprehensive handbook for all justices I 



of the peace might usefully supersede a volume 
intended only for a limited area of police law. 
Hence we have the book before us, and, on inspect- 
ing it, we cannot but rejoice that the original idea 
of the authors has undergone expansion in the 
manner we have explained. In shape and form the 
book is most convenient, and the elegance and style 
of the volume are peculiarly attractive. 

" The authors begin with an Introduction divided 
into two parts : one relating to indictable offences, 
the other to summary matters. In these, * juris- 
diction,' 'process,* 'witnesses,* 'hearing,* 'enforc- 
ing judgments,* ' action against justices,* * stating a 
case,' ' certiorari,* ' habeas corpus,* and ' mandamus 
or rule,* are fully discussed. The main body of the 
work is under titles arranged in alphabetical order, 
commencing with 'accessories* and ending with 
* witchcraft.* Under each title is given the Act or 
Acts prohibitive or mandatory relating to it, while 
such sections as regulate procedure and other 
matters of that nature are collected into foot-notes, 
along with decisions cited. As far as possible an 
accurate transcript of these statutes is produced ; 
but the less important sections are abbreviated, and 
these are distinguished by being enclosed within 
brackets. In indictable offences the punishments 
are properly omitted, as these do not concern the 
justices of the peace; but the foot-notes in each 
case show whether the offence is triable at quarter 
sessions, and give provision as to bail and costs- 
We may add that the legislation of 1874 is incorpo- 
rated in the work. There is a table of cases cited, 
and of statutes, and a good index is added. The 
appendix gives a list of the petty sessional divisions 
in England and Wales, with the places where the 
petty sessions are held. We are sure that the popu- 
larity of the work will satisfy the hopes of its authors, 
and that it will meet with general approval.**— /.««; 
Journal. 
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THE LAW OP CORPORATIONS. 

Just published, in 8vo., price 2Ij!, cloth, 

A TREATISE ON THE DOCTRINE 
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ULTRA VIRES: 

BEING 

AN INVESTIGATION OF THE PRINCIPLES WHICH LIMIT 
THE CAPACITIES, POWERS, AND LIABILITIES 

OP 

CORPORATIONS, 

AND MORE ESPECIALLY OP 

JOINT STOCK COMPANIES. 

BY 

SEWARD BRICE, M.A., LL.D., London, 

Of the Inner Temple, Barrister -at- Law, 



** Here is a volume of 500 pp. upon a title to 
which, so far as we are aware, not even a chapter 
of any text-book in this country has been devoted, 
and to which we are quite sure no distinct heading 
has ever been assigned in an American Digest. 
. . . . Upwards of iioo Cases are cited in this 
work, of which it may be fairly assumed that few 
do not involve pecuniary interests of considerable 
magnitude. In the next decade we may be sure 
that the doctrine of Ultra Vires as applicable to 
railroads, municipal and other chartered bodies in 
the United States, will assume a large political as 
well as legal importance. We welcome his pioneer 
volume as a fair result of the author's * attempt, 
though, perhaps, nothing more,' to collect and group 
the more important of these various decisions. . . . 
This is the only work of its kind afforded the pro- 
fession of either country. The English cases, many 
of great authority with us, are here collected and 
lucidly arranged. Besides the questions constantly 
presented to the Courts, it happens frequently that 
Corporation Counsel are called upon to give advice 
which may affect property of great value. In such 
an emergency this volume would be of essential 
service." — American. Law Review f October 1874. 

" Much as one may be surprised at the confusion 
which clouds the doctrine of Ultra Vires, it is all 
the more pleasant to notice the lucid manner in 
which it has been handled by the author. His 
arrangement of the work is logical, and his treat- 
ment of the parts clear and concise. The work is 
arranged under four main heads. - Each part appears 
to be well and appropriately filled up. The refer- 
ences to decided cases are full and accurate. The 
result is a body of law essential as an appendix to 
-any work on Corporations, and such as should be 
on the shelves of^any lawyer who assumes to have 
a useful and reliable library of. modem law." — 
Canada Law youmal. 

^ ** Mr. Brice writes with knowledge and with pre- 
cision : and his volume is probably as good as was 



possible in the 
Daily News. 



present stage of the law." — The 



*' When the reader has once got over the prejudice 
produced by Mr. Bnce's strange enmity with his 
subject, he will find him a guide of very great value. 
Much information on a difficult and unattractive 
subject has been co.llected and arranged in a manner 
which will be of £;^^t assistance to the seeker after 



the law on a x)oint involving the powers of a com- 
pany." — Law Journal. 

"Mr. Brice himself calls his work an attempt to 
reduce a vast mass of authorities to something like 
order, and to deduce from them some general con- 
clusions. To our mind it is a very creditable and 
courageous attempt, and really of the same class as 
those which started our present excellent text-books 
in other branches of the law. But here the author 
has chosen for himself a subject of great difficulty, 
and one in which he will find it difficult to interest 
the general student. The doctrine of Ultra Vires 
is of very modern growth, and took its rise in the 
attempt of our Courts to make old^ law fit a new 
state of facts by using and refining upon a maxim. 
The doctrine is thus, as Mr. Brice says, purely the 
creature of judicial decisions, and for this reason it 
forms a/ most embarrassing and awkward subject 
for any legal writer. In this case the author has 
certainly worked hard, and displayed great industry 
and research. He has endeavoured, and that suc- 
cessfully, to force his subject into some logical 
order, and to arrange a mass of vague decisions 
under different heads as clearly as was possible. 
He has, at all events, laid the foundation for, per- 
haps, a more complete and systematic text-book ; 
which at some future time, when the Courts are 
themselves 'more logical in their decisions, will be 
written. He has certainly called attention to a 
most important branch of our law,) which has hitherto 
been much neglected. It is a bcranch, also, which 
is daily growing in importance with the growth of 
Corporations and the increase c^ Joint Stock Com- 
panies. To investigate the principles which^ limit 
their capacity, power, and liabilities, is certainly a 
task worthy of the undertaking by any lawyer, more 
esx)ecially at the presenlf time. We congratulate 
Mr. Brice on his success in so £ar as he has gone, 
and look forward to the time ii/hen some future 
edition of his work shall, thd la.w itself on Ultra 
Vires having become more settled, be considered 
as one of our standard works up<m its own special 
subject. "-^7%^ Law. 

** It is an exceedingly valuable work at this time 
.when the rights and powers o£ Corporations are 
matters of so much interest in tlie United States, 
as well as in Great Britain, and its manifold cases 
furnish as interesting reading to the business man 
generally as to the lawyer or justice."— 5tff/(?« 
XC/. S.) youmal 0/ Commerce. 
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Nearly ready, in One Volume, Octavo, 

CHURCH AND CLERGY 



THE UW RELATING TO PUBLIC WORSHIP; 



WITH SPECIAL REFERENCE TO 

9^amr0 of Hftual anD j3)cnamentation, 

* 
AND THE MEANS OF SECURING THE DUE OBSERVANCE THEREOF. 

' AND CONTAINING IN EXTENSO, 

WITH NOTES AND REFERENCES, 

THE PUBLIC WORSHIP REGULATION ACT, 1874; 

THE CHURCH DISCIPLINE ACT ; 

THE VARIOUS ACTS OF UNIFORMITY ; 

THE LITURGIES OF 1549, 1552, and 1559, 

COMPARED WITH THE PRESENT RUBRIC: 

THE CANONS; THE ARTICLES; 

AND THE 

INJUNCTIONS, ADVERTISEMENTS, AND OTHER ORIGINAL 

DOCUMENTS OF LEGAL AUTHORITY. 

By SEWARD BRICE, LL.D., 

OF THE INNER TEMPLE, BARRISTER- AT- LAW. 
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In one thick volume, 8vo., 1873, price 30;., cloth lettered, 

THE LAW AND PRACTICE IN BANKRUPTCY; 

Comprising the Bankruptcy Act, 1869 ; the Debtors Act, 1869^ the Insolvent Dfebtors 
and Bankruptcy Repeal Act, 1869 ; together with the General Rules and Orders 
in Bankruptcy, at Common Law and yi the County Courts, the Practice on Pro- 
cedure, copious Notes, References, and a very full Index. Second Edition. By 
Henry Philip Roche and William Hazlitt, Barristers-at-Law, and Registrars 
of the Court of Bankruptcy. 



Prom THB IiAW. ..^ 

" The aim of the authors in writing thi$ book hits 
been to make it useful to the profession, and in this 
they have eminently succeeded. Bringmg to their 
task a long and varied experience of Bankruptcy 
laws, they have been able, from their position. as 
Registrars of the Court, also to acquire more know- 
ledge of the practical working of the new Act than 
could well have been obtained by any other writer, 
however gifted and industrious. The last statute, 
which by itself looked so simple, has, from the 
number and complexity of the rales framed there- - 
under, probably surpassed all its predecessors in 
accumulating a mass of forms and ceremonies. 
Therefore it is that a book like the above becomes 
absolutely necessary, more especially to solicitors 
who have but a small practice in Bankruptcy. The 
portion of the work which to such will be found 
most useful, is that on the practical procedure ; 
where they will find plain and minute directions as 
to setting about the commencement of a Bankruptcy 
or Liquidation, and also as to its continuance and 
conclusion. ^'^There is also a special and carefully 
written chapter on Costs. The comments on the 
statute are made in what is, after all, the simplest 
juid most convenient way ; that is, in the form of 
notes printed after each one in smaller type than 
the bold letters of the sections themselves. This 
prevents much senseless repetition and much annoy- 
ing confusion : it b so easy to run through the book 
and find each section with its note by means of the 
black figures in the comer. There are included in 
the work all the statutes, rules, forms, and scales 
of costs, which can be wanted in a Bankruptcy 
case ; while the Index is a book of itself, and seems 
unusually complete. The type and binding could 
not well be better ; and in the latter especially, we 
are glad to miss the barbarous printed label stuck 
on the back, whidi is used even nowadays on some 
publications, ugly as it is and dirty as it soon be-- 
comes. Altogether we can say of this book that it 
is the product of hard work, by men who know of 
what they write, and that it is worthy to stand 
beside our best text-books on the shelves of every 

layrycr.** 

From the LAW TIMXS. 

"This work is one which has naturally carried 

with it more weight than any other text-book, 

having been written by two registrars of the Court 

of Bankruptcy. In practice it has bieen found to 

realise the anticipations formed concerning it, in 

proof of which we have now in our hands a second 

edition. Perhaps the most valuable feature of the 

work is the fulness of the practical details which 

enable a tyro to transact his business with tolerable 

security. The first half of the work comprises the 

Bankruptcy Act and the Debtors Act, which have 

been carefully and ably noted with all the deci- 



sions; and the latter half is devoted mainly to 
practice and procedure. The Bills of Sale Act and 
one or two other enactments are incorporated which 
are frequently consulted by the bankruptcy practi- 
tioner. A very elaborate index ends the volume." 

From the IiAW JOURNAIj. 
** The work before us also contains the Debtors 
Act of 1869, the Bankruptcy Repeal Act of 1869, the 
Absconding Debtors Act, 1869, with several other 
Acts and all the General Rules in Bankruptcy, 
printed and annotated in the same manner as the 
principal Act. There is also a very full collection of 
forms and bills of costs ; hut the portion of the work 
which is decidedly the most novely attdwe imagine 
will prove extremely usejul, is that comprised in 
P^£f* 355-474. tvhich contain an exposition by the 
, authors on the practice on procedure to adjudication, 
liquidation^ and composition with creditors, and 
on procedure under a debtor^ summons. It is not 
often that a practising lawyer is able to turn to a 
book on Practice written by the judges of the parti- 
culfitr Court to which it relates , and, as it were, 

stamped with the seal of authority In con- 

elusion, we have only to say that Messrs. Roche 
and Hazlitt have appended to their work a very 
full and copious index, and that we can cordially 
and conscientiously recommend it to the notice of 
the legal prof ession.** 

From the BOLIOITOBS' JOXTBNAIi. 
" In the book before us, a reader is enabled by 
means of large consecutive figures at the head of 
each margin to reach the section and cases he re- 
quires without the trouble of referring to the index.. 
In the hurry of daily practice this will probably be 
found no small advantage. In the subsequent 
chapters on adjudication, liquidation, composition, 
and debtors' summons, the arrangement adopted is 
the convenient one for practical purposes of tracing 
each consecutive step of the procedure, and weld- 
ing together the provisions of the Acts, Rules, and 
Forms, with the substance of the cases. This 
appears to us to be successfully accomplished, and 
the book, as a whole, constitutes a useful digest of 
the statutory and case law. As regards the former, 
the work appears to contain every provision rela- 
ting to or connected with the sul/ject, including 
even the orders made in December, 1869, transfer- 
ring business then pending. The cases are taken 
from a wide range of reports and include a con- 
siderable number cited from MSS. notes. Even 
Lord Westbury*s characteristic remarks in Michael 
Brvwris case (17. S. J. 310) as to the effect in 
certain cases of section 23 of the Bankruptcy Act, 
1869, find a place in the volume. The index is 
unusually full, combining both an analysis and 
index ; and, lastly, the type and paper are all that 
can be desired." - * 
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Just puUished, Third Edidon, in 8yo., price 2Qr., doth, 

THE PRINCIPLES. OF EQUITY. 

Jntenlieli for tffe 110e pf &tulirnt0 anH ti^e profe^sd'on. 



By EDMUND H. T. SNELL, 

OF THE MIDDLE TEMPLE, BARKISTER-AT-LAW. 



Third Edition 
By JOHN R. GRIFFITH, of Lincoln's Inn, Barrister-at-Law. 

In One VoL, 8vo., 1874. 

\* This Work has become a Standard Class-Book in England^- Ireland, 

India^ and the Colonies. 



"Equity cam never be autde easy, nor is tt 
deockbie liut it shooSd be so : bat in the foct of 
lSb£ bsye equilable jnrisdaAkm oooferred recmtly 
— dut iCy «noe 1S5 3 up on Common Law Courts, 
and tlie extension of equitable imndples and rules, 
to tbe exdnnon of Common Law, contemplated by 
the Judicature BiH, it bclu>ves every practitioner 
to know as nmch as possible of equity with as Kttle 
eacpense of time as posnble, and for this purpose 
we know of no better work than Mr. SnelFs. It 
presents in a small contpass die substance of ' The 
Leading Cases,' and of Story's work on ' Equity 
Jurisprudence ;' while students will be delighted to 
find clear, logical, and intelligible explanations of 
its most mysterious process and development. The 
work prof esses to be based cm the lectures of Mr. 
Birkbeck, but it has now reached its third edxtian 
in a few yean, and is admirably noted up with the 
latest decisions and enactments. We find particu- 
larly good informatimi conoeming the equitable 
and statutable xi^^ts of married women, and the 
priorities of equitable and legal, registered and un- 
registered, mortgages. Cotmsel, attorney, and 
student, will find it a useful, and especially a .uife 
guide in what it professes to teach." — Irish Law 
Times. 

" This is a work well known both to students and 
the profession, for whose use it is intended — so well 
knuwn, indeed, that it requires no word in its favour. 
But the appearance of a third edition of such a 
work at the juresent time gives rise to various 
thotights as to the necessity of a more wide-spread 
study of its subject. The principles of Equity 
must every day become of greater importance to 
every lawyer, for the Judicature Act cannot but 
have, as one of its results, the efiect of breaking 



down, to a very laige extent, the division between 
the two present branches of the Bar. Common 
Lawyers will be obliged in the future to pay great 
attention to these equitable doctrines which under 
the new system may enter into their most otdinary 
cases. Thegreatmeritof the book now under oon- 
skleration is its scientific arrangement and aocoxacy. 
It, dierefore, becomes a most excefient guide to 
those Common Lawyers who have somdxyw ac- i 
quired the notion that Equity is a vague term for a 
sort of natural justice, and that it Tecognises no 
rules such as are found in the P^mwiff p Law. Tliis^ 
book is indeed a most praiseworthy and suooessfiit 
attempt to reduce Equity Jurisprodenoe to a «-i«-*rT^ 
and as such deserves every oommendatioB t^t< t t^-n 
be bestowed ; for by doing so it makes one anote 
step towards that complete codification of our lavr 
which should be the aim and the deaxe of ev e iy 
true lawyer. To the ordinary student of Equity- 
it is indeed unnecessary for us to say one word in 
its pwse and recommendation. But as e v e yy 
Common Lawyer must before long add to his 
knowledge some idea of equitable doctrine, it is to 
them especially that we commend this book. Tltey 
win find in it the principles of Equity set out and 
, illustrated in a really gr'i^tit;^ and, we may sa.y, 
workmanlike way, and far this reason they ^rfll 
recognise in its method the style of tliniig;lyt- aoid 
manner to which they have \aag been ag-^K^^^nt^.,^ ,»» 
— The Law. 

** We have received the third ofition of Sneirs 
Equity, by Mr. J. R. Griffith. The statute and. 
case law has been brought down to the time of 
publication, and this admiiable standard work, nxaiw 
therefore be used without anymore assistance »>»a>-n 
is afforded by the current reports."— Z.aav 
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This day is published, in one volume, 8vo., price i&f., cloth, 

PRINCIPLES OF GONVEYANGING. 

AN ELEMENTARY WORK FOR THE USE OF STUDENTS. 

By Henry C. Deane, of Lincoln's Inn, Barrister-at-Law, Lecturer to the Incorporated 

Law Society of the United Kingdom. 

The object of this work is, first, to present to the Student an Elementary View of 
the various Forms of Ownership of Land which exist at the present day ; and 
next, to Examine the Simpler Forms of Conveyance used in Transferring Land 
from one person to another. 



" This is, as its author states, a purely elementary 
work. It may indeed be called the A B C of con- 
veyancing. In the clearest and simplest language 
the student will find an outline, firstly, of the various 
forms of ownership in land, and, secondly, of the 
ordinary modes of conveyances used in transferring 
such land from one person to another. The second 
portion is founded upon lectures that were delivered 
by the author at the Incorporated Law Society, and 
is accordingly very clear and practical. The whole 
work is very well and thoroughly /done, the law 
being brought down to the present day,' and a clear 
explanation given of the scope and' effect of the 
Vendor and Purchaser Act, 1874, which does not 
come into practical operation until next year. How- 
ever much the law of real prox>erty may be simpli- 
fied, the process can never go so far as to render 
such works as the present unnecessary. Mr. Deane 
has, we believe, succeeded in writing the very 
simplest work ever published on the abstruse subject 
of conveyancing ; and having apparently had some' 
\experience of the stupidity of many students, he has 
by his language and illustrations, explained points 
of law in a way that cannot be misunderstood. For 
this reason, and as being the most elementary work 
combihing the elements of real property law with 
the principles «f practical conveyancing, we can 
heartily recommend it as a first book on the subject 
of which it treats. As such we should think it 
would be both worthy and suitable to be named 
as one of the books that are required to be read as 
a preparation for the various Law Examinations.*'— 
T/te Law. 

"There are several elementary books on Con- 
veyancing for the use of beginners in the subject. 
'Stephens' Blackstone,' and the treatise of Mr. 
Joshua Williams, of course, are of necessity ; but, 
even after reading them, the student is obliged to 
go to some other work for that /rrrr/z)i:dE/ knowledge 
without which his scientific and historical know- 
ledge is useless; while many persons in practice 
find it necessary to refer to elementary works for 
practical knowledge, who have a Philistine's disre- 
gard for mere historical learning. To these we can 
confidently recommend Mr. Deane's work on the 
* Principles of Conveyancing.* It is not exhaustive, 
and does not pretend to go fully into the laws of 
trusts, powers, or remainders, but it fully explains 
the several different legal and equitable estates in 
land and the tenure of land, and the modes of 
alienation used in conveyances inter vivos and by 
will. It also fully explains the meaning and value . 



of the several parts of the conveyances, the coven- 
ants, conditions, provisoes, exceptions and reser- 
vations, habendums, and the proper form of recitals, 
&c., &c.— a point frequently neglected in other and 
more pretentious treatises. It contains excellent 
chapters on purchase deeds, leases, mortgages, 
settlements, and wills ; and, in addition, Mr. Deane 
treats of conditions of sale most fully and clearly. 
This latter is a matter for which the conveyancer 
had hitherto to refer to Davidson or Prideaux, as 

the elementary books usually ignore them 

The book is not so complete, from a scientific'point 
of view, as Burton's Compendium, or so full, histori- 
cally, as Blackstone's volume on Real Property, 
but is more practically useful ; and, from the explan- 
ation given of the statutory enactments of late 
years, and the readings on tYi^/orms of the various 
parts. of wills, deeds, &c., it seems essentially the 
book for young conveyancers, and will, probably, 
in many cases supplant Williams. It is, in fact, a 
modem adaptation of Mr. Watkin's book on con- 
veyancing, and is fully equal to its prototype."— 

Irish Law Times. 
I 

" A general review of the scope of Mr. Diane's 

volume and a perusal of several of its chapters 

have brought us to the conclusion that, though its 

contents are purely elementary, and it contains 

nothing which is not famili^ir to the practitioner, 

it may be extremely useful to students, and especially 

to those gentlemen who are candidates for the 

various legal examinations. There are so many 

questions set now on case law that they would do 

well to peruse this treatist of Mr. Deane's, and use 

it in conjunction with a book of questions and 

answers. They will find a considerable amount of 

equity ca^e law, especially in the second ^dxt of 

Mr. Deane's book, which comprises in substance 

some lectures delivered by the author at the Law 

Institution." — Law Journal. 

'* As Mr. Deane's work is addressed to the rising 
generation of conveyancers, ' students entering 
upon the difficulties of real property law,* it may be 
presumed that he does not fear the immediate anni- 
hilation of that noble science in its traditional forms 
by any legislative changes. The first part of the 
volume is composed of a series of chapters on cor- 
poreal hereditaments, and the second part of some 
lectures on conveyancing recently delivered by the 
author at the Law Institution. It is enough to say ' 
that Mr. Deane writes clearly and to the pomt."— - 
Saturday Review. 
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This day is published, in one volume, 8vo., price 2Ij-., cloth, 

A NEW LAW DICTIONARY, 



AND 



EMBRACING FRENCH AND LATIN TERMS, AND 

REFERENCES TO THE AUTHORITIES, 

CASES, AND STATUTES. 

By ARCHIBALD BROWN, 

M.A. Edin. and Oxon, and B.C.L. Oxon, of the Middle Temple, Barrister-at- 
Law, Author of the " Law of Fixtures," " Analysis of Savigny's 

Obligations in Roman Law,'' &c. 



** This book certainly answers to its first 
.title, if it hardly comes up to the ambitious 
idea of its second. For the purposes of 
working law students nothing could be more 
useful. Besides explaining every legal term, 
new and old, so carefully indeed as to in- 
clude [the word *re,* the author gives short 
notes upon points of law, which are excel- 
lent specimens of clepx and compressed 
writing. References to cases and statutes 
are abundant, as also to the best text writers 
on each subject. As an example of Mr. 
Brown's resolute endeavour to reduce even 
the vaguest and widest portions of our law 
to some clear first principles, we may refer 
readers to the title * Fraud,' where they will 
find nine columns of compressed learning 
scientifically arranged. French and Roman 
law terms and doctrines are also carefully 
explained, while even the growth and cha- 
racter of the British Constitution are shortly 
but cl-MU-ly set out under their proper head- 
ings. • As already stated, the book is, for 
students, invcluable ; but members of the 
profession will also find it useful for ready 
reference ; and certainly the public could 
find a great deal of curious information in 
its pages. We are always glad to be able 
to speak well of a book which, like the 
present, shows signs of good earnest work. 
Here the style and execution are worthy of 
the "great subject chosen, and more thah 
this cannot be said in its favour. The 
printing is excellent for the purpose of find- 
ing any point that is sought ; the general 



get->up of the book could not be better ; and 
we are glad to note that the edges are ready 
cut, thereby saving the reader much trouble, 
and tending to keep the book itself neat and 
clean in appearance for a long time to come, 
even though in constant use." — The Law, 

" In a modest preface Mr. Brown intro- 
duces us to a rather ambitious work. He 
has endeavoured to compress into less than 
four hundred pages the whole law of Eng- 
land, and has evidently bestowed much 
pains on the execution of the task. He 
does not, however, aim at anything higher 
than rendering a service to students prepar- 
ing for the Bar or for the lower branch of 
the profession, and there can be no doubt 
that he has produced a book of reference 
which will be usefiil to the class he has had 
in view. The conditions which are imposed 
by the very nature of such a work neces- 
sarily limit the possibility of making it 
altogether satisfactory. If it goes thoroughy 
into the rules and principles of every branch, 
of law, it becomes too bulky to answer the 
purpose for which it is composed ; and, on 
the other hand, there is the danger of sacri- 
ficing completeness to compression. Mr. 
Brown has perhaps done about as much as 
any one, not a rare genius, could do in such. 
a case, and his Dictionary wUl be serviceable 
to those who are in want of hints and re- 
ferences, and arfe content with a general 
idea of a law or legal principle. It is a 
handy book to have at one's elbow.'* — 
Saturday Review. 
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Nearly Ready, in one volume, 8vo, 

ENGLISH 

CONSTITUTIONAL HISTORY. 

gm^ma as a ^td-'§aah fax Stni^mts anir #%rs. 
By T. p. TASWELL-LANGMEAD, B.C.L., 

Of Lincoln's Inn, Barrister-at-Law, late Vinerian Scholar in the University 
of Oxford, .and Tancred Student in Common Law. 



CONTENTS. 



CHAPTER I. 

From the Teutonic Conquest of Britain to 

the Norman Conquest of England. 

CHAPTER 11. 
The Norman Conquest 

CHAPTER in. 

Reigns of the Norman and first Angevin 

Kings. " i 

M 

CHAPTER IV, 

Magna Charta. 

CHAPTER V. 

Administrative System under the Norman 
and Plantagenet Kings. 

CHAPTER VI. 
The Succession to the Crown. 

CHAPTER VII. 
Origin of Parhament 

CHAPTER VIII. ^ 
Growth of Parliament. 



CHAPTER IX. 

Parliament under the Lancastrian and 
Yorkist Kings. 

CHAPTER X. 

The Tudor Period— Hen. VII., Hen. VIII., 
Edw. VI., Mary. 

CHAPTER XI. 
The Reformation in England. 

CHAPTER XIL 
The Tudc^ Period — Reign of Elizabeth. 

CHAPTER XIII. 

The Stewart Period — from the Accession of 
James I. to the Passing of the Petition of 
Right. 

CHAPTER XIV. 

t 

The Stewart Period — from the Petition of 
Right to the Restoration. 

CHAPTER XV. * 

The Stewart Period— from the Restoration 
to the Pas^ng of the Bill* of Rights. 

CHAPTER XVL 

Progress of the Constitution since the 
Revolution. 
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MR. INDERMAUR'S BOOKS FOR STUDENTS. 



In 8va, 1874, price ^., doth, 

SELF-PREPARATION FOR THE FINAL 

EXAMINATION. 

CONTAINING A COMPLETE COURSE OF STUDY, WITH STATUTES, 

CASES, AND QUESTIONS; 

And intended for the use, during the last four months, of those Articled Clerks who 
read by themselves. By John Indermaur, Solicitor (Clifford's Inn Prizeman, 
Michaelmas Term, 1872) ; Author of ** Epitomes of Leading Common Law, and 
Equity and Conveyancing Cases." 

Second Edition. In 8va, 1874, price 51*., cloth, 

AN EPITOME OF LEADING COMMON LAW GASES; 

WITH SOME SHORT NOTES THEREON. 

Chiefly intended as a Guide to "Smith's Leading Cases." By John Indermaur, 
Solicitor (Clifford's Inn Prizeman, Michaelmas Term, 1872). 



"This should be placed in the handy-volume 
series of law books. Its title expresses its object — 
that of an Epitome and Guide to Leading Cases. 
The Cases themselves are stated with admirable 
brevity and clearness, and the notes turn out to be 
more full and instructive than their material size 
would seem to indicate. The type and binding are 
excellent, and in several respects this is an im- 
provement on the first edition." — American Law 
Review. 

*' At the end of thirteen months from the publi- 



cation of the litde volume the demand has justified 
a second edition. Last year we suggested that the 
compiler of the book knew the value of skilful 
' cram ' in the law examinations ; and the call for a 
second edition plainly shows that our suspicion was 
correct. One case has been added, and aUo refer- 
ences to the original reports of the several cases ; 
otherwise, the book is a mere reprint, and a glance 
at it with a knowledge of its popularity affords an 
exact view ol the art of exammation as used in the 
• Final.* "—Tfu Law Journal. 



Second Edition, in 8vo., 1874, price 6j., cloth, 

^f^ EPITOME. OF LEADING CONVEYANCING AND 

EQU^ITY CASES; 

WITH SOME SHORT NOTES THEREON, FOR THE ' USE OF 

STUDENTS. 

By [John Indermaur, Solicitor, Author of. ** An Epitome of Leading 

Common Law Cases." 



"We have received the second edition of Mr. 
Indermaur's very useful Epitome of Leading Con- 
veyancing and Equity Cases. The work is very 
well done." — Law Times. 

" This is a work prepared expressly for the use 
of students who have to go through examinations. 
It is, in fact, simply what it pretends to be : notes, 
of the leading cases, written and arranged in such 
a way as to assist the memory of the learner and 
serve as a guide through the larger works. We 



caimot say more in favour of it than by pointing 
out that it is just such a compilation as would 
result if a diligent student were to go through the 
text-books on which it is founded, and make his 
own notes and observations. The author has saved 
him this trouble, and has put within a small com- 
pass much knowledge and learning, which must be 
acquired for the purposes of an examination."— The 
Law. 



THE NEW JUDIOATUEE ACTS. 



In preparation, in-8vo., 

THE STUDENT'S GUIDE TO THE SUPREME COURT OF 

JUDICATURE ACT. 

AND THE RULES THEREUNDER ; . 

* 

"^iiing a book of Questions and Answers intrtided for the use of Law Students. By 
John Indermaur, Solicitor, Author of ** Self-preparation for the Final Exami- 
nation," and ** Epitomes of Leading Common Law, and Equity and Conveyancing 
.Cases.'* 
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In one volume, 8vo., 1870, price i8j., cloth lettered, 

THE LAW OF COPYRIGHT, 

In Works of Literature and Art ; including that of the Drama, Music, Engraving, 
Sculpture, Painting, Photography, and Ornamental and Useful Designs ; together 
with International and Foreign Copyright, with the Statutes relating thereto, 
and References to the English and American Decisions. By Walter Arthur 
CopiNGER, of the Middle Temple, Barrister-at-Law. 



"A book that is certainly the most complete trea- 
tise upon the complex subject of copyright which • 
has ever been published in England/' — A tfunaum. 

''A work much needed, and which he has done 
exceedingly well." — American Law Review. 

** We make no question that Mr. Copinger's 
well-devised, well-written, and useful treatise will 
become a standard work." — Law youmal. 

** The book is a thoroughly good one : there is 
scarcely a decision of any importance left un- 



noticed, and the law in its bearings is fairly and 
judiciously treated." — TAe Bookseller. 

**\n conclusion we refer our readers to this 
capital book on Copyright. The reader will find 
in it citations on the latest cases bearing on the 
subje(}t, chapters on International Copyright, and 
the best and newest opinions on the subject so veiy 
important to authors and to publishers." — The Pw- 
lisher^ Ciradar. 



Second Edition, in one thick volume, crown 8vo., price 20f., cloth, 

THE PROBATE, LEGACY, ANO SUCCESSION 

DUTY ACTS: 

Comprising 36 Geo. III. cap. 52 ; '45 Geo. III. cap. 28 ; 55 Geo. III. cap. 184 ; and 
16 & 17 Vict. cap. 51 ; with an Introduction, copious Notes and References to all 
the decided Cases in England, Scotland and Ireland, to Michaelmas Term 1870 ; 
together with an Appendix of Statutes, Forms, Tables of Duties, and a full Index. 
By Alfred Hanson, Esq., Comptroller of Legacy and Succession Duties. 



" It is the only complete book upon a subject of 
great importance, but which does not come within 
the regular course of professional study, and there- 
fore requires to be read up when a case having 
reference to it comes into the solicitor's office. 

"Mr. Hanson b peculiarly qualified to be the 
adviser at such a time. Hence, a volume without 
a rival."— Zaw Times. 



** Since Mr. Hanson produced his first edition he 
has been appointed Comptroller of Legacy, and 
Succession Duties. His book is in itself a most 
useful one ; its author knows every in and out of 
the subject, and has presented the whole in a form 
easily and readily handled, and with good arrange- 
ment and clear exposition." — 'Solicitor^ journal. 



In 8v6., 1873, price lor. 6t/., cloth, 

THE BOVILL PATENT 

A Collection of the Summings-up and Judgments in the Litigation under the Patent of 
5th June, 1849, granted to the late G. H. Bovill for Improvements in the 
Manufacture of Flour. Whh an Introduction and some Observations by 
W. W. Wynne, Attomey-at-Law. 



Table of Contents: Introduction — Judgment of 
the Court of Exchequer in Bovill v. Pimm (30 Jan. 
z8§6) — ^The Specification under the Patent of 1849 
—Note upon that Specification — ^The Experiments 
at Deptford — Bovill v. Keyworth (at Nisi Prius, 
July, 1856) — Bovill V. Keyworth (Motion for New 
Trial, 28 May, 1857)— Bovill v. (^odier (Master of 
the Rolls, April, x866}— Bovill v. Goodier (Trial 
before Willes, J., t)ec. 1866)— Bovill w. Crate (Vice- 



Chancellor Wood, June, 2867) — Bovill v. Cowan 
(Master of the Rolls, July, 1867)— Bovill v. Smith 
(Vice-chancellor Wood, Nov. 1867) — Bovill v. 
Goodier (Trial before Byles, J., Feb. x868)— Bovill 
V. Cowan (Lord Cairns, C, July, x868) — Bovill v. 
Smith (Lord Cairns, C, Dec. z868) — Bovill v. 
Goodier (Appeal for New Trial, before Lord 



lApp 



Hatheriey, C, Dec. x868)— Bovill v. Finch (C. P.). 



In 8vo., 1872, price I2j., cloth, * 

Ah Exposition of the Laws of Marriage 

AND Divorce. 

As administered in the Court for Divorce and Matrimonial Causes, with the Method of 
Procedure in each kind of Suit ; Illustrated by Copious Notes of Cases. By 
Ernst Browning, of the Inner Temple, Barrister-at-Law. 
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THE LAW OF INJUNCTIONS. 



In two volumes, royal 8vo., 1872, price yar., cloth, 

THE LAW AND PRACTICE OF INJUNCTIONS. 

EMBRACING ALL THE SUBJECTS IN WHICH 

COURTS OF EQUITY* AND COMMON LAW 

HAVE JURISDICTION. 

By WILLIAM JOYCE, 

OF LINCOLN'S INN, BARRISTER-AT-LAW. 



RES VIEWS. 



"A work which aims at being so absolutely 
complete, as that of Mr. Joyce upon a subject 
which is of almost perpetual recurrence in the 
Courts, cannot fail to be a welcome offering to the 
profession ; and^ doubtless, it will be well received 
and largely used, for it is as absolutely complete as 

it aims at being This work is, therefore, 

eminently a ^ork for the practitioner, being full of 
practical utility in every page, and every sentence, 
of it. ... . We have to congratulate the pro- 
fession on this new acquisition to a digest of the 
law, and the author on his production of a work of 
permanent utility and— fame." — Law Magazine 
and Rtvievii, 

** Mr. Joyce has produced not a treatise but a 
complete and compendious exposition of the Law 
and Practice of Injimctions both in equity and com- 
moh law. 

"Part III. is devoted to the practice of the 
Courts. Contains an amount of valuable and 
technical matter nowhere else collected. 



" From these remarks it will be sufficiently per- 
ceive4 what elaborate and painstaking industry, as 
well as legal knowledge and ability, has been 
necessary in the compiUuion of Mr. Joyce's work. 
No labour has been spared to save thejpractitioner 
labour, and no research has been omitted which 
could tend towards the elucidation and exem|difi- 
cation of the general principles of the Law and. 
Practice of Injunctions.''— •Z^ouf journal. 

*' He does not attempt to go an inch beyond that 
for which he has express written authority ; he al- 
lows the cases to speak, and does not speak fof them. 

" The work is something more than a treatise on 
the Law of Injimctions. It gives us the general 
law on almost every subject t6 which the process of 
injimction is applicable. Not only English, but 
American decisions are cited, the aggregate number 
1>^°S 3«5oOi and the statutes cited z6o, whilst the 
index is, we think, the most elaborate we have ever 
seen— occupying nearly aoo pages. The work is 
probably entirely exhaustive." — Law Times, 



"Mr. Joyce's work, within the limits which he has assigned himself, is well done. He has laeen 
evidently diligent in the collection of cases, and the points decided are stated with accuracy, and with 
more fulness of detail than in any work on injunctions with which we are familiar^ It cannot fail to be 
useful in instructing practitioners in the proper employment of this much abused method of procedure. "-« 
American Law Review, 

V 

"Mr. Joyce has produced a dear, scientific, and thorough treatise upon the subject, of injunctions 
which, unlike most English works, will be nearly as useful to the American as to the English practitioner. 

** We doubt if there can be a single case of any note found upon injunctions in the English law that is 
not cited in these volumes."— C^a^<9 Legal News. 

" This work, considered either as to its 'matter or manner of execution, is no ordinary work. It is a. 

complete and exhaustive treatise bdth as to the law and the practice of granting injunctions. It must 

supersede all other works on the subject. The terse statement of the practice will be found of incalculable 

value. We know of no book as suitable to supply a knowledge of the law of injunctions to our common 

law friends as Mr. Joyce's exhaustive work. It is alike indispensable to members of the Common Lainr 

and Equity Bars. Mr. Joyce's great work would he a casket without a key unless accompanied by a good. 

X. His index is very full and well arranged. Wef feel that this work is destined to take its place 

standard text-book, and the text-book on the particular subject of 'which it treats. The author 

/es great credit for the very great labour bestowed upon it. The publishers, as usual, have acquitted. 

lelves in a manner deserving of the high reputation they bear." — Canada Lem yeumal, " 
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In one volume, royal 8vo., 1869, price 3af., cloth lettered, 

CASES AND, OPINIONS. ON 
CONSTITUTIONAL LAW, 

AND VARIOUS POINTS OP •ENGLISH JURISPRUDENCE. 

Collected and Digested front Official Documents and other Sources; 

WITH NOTES, 
By WILLIAM FORSYTH, M.A., Q.C., 

Standing Counsel to the Secretary of State in Council of India^ 

Author of " Hortensius," "History of Trial by Jury," "Life of Cicero," etc., late 

Fellow of Trinity College, Cambridge. 



From the OONT3BMPOBABY BBVIDW. 

"We cannot but regard with interest a bcNok 
which, within moderate compass, presents us with 
the opinions or responsa of such lawyers and states- 
men as Somers, Holt, Haxdwicke, Mansfield, and, 
to come down to our own day, Lyndhurst, Abinger, 
Denman, Cranworth, Campbell, St. Leonards, 
Wcstbury, Chelmsford, Cockbum, Cairns, and the 
present Lord Chancellor Hatherley. At the end of 
each chapter of the 'Cases and Opinions,' Mr. 
Forsyth has added notes of his own, containing a 
most excellent summary of all the law bearing on 
that branch of his subject to which the ' Opinions ' 
refer. . . . Our space precludes us from dwelling 
upon the contents of this work at any greater 
length, but we think we have said enough to show 
that it is worthy of a place on the book-shelves of 
our statesmen, and all who take an interest in con- 
stitutional, or rather, national and colonial ques- 
tions." 

From the IiAW MAaAZIIOB and LAW 
BBVIIBW. 

" Mr. Forsyth has largely and beneficially added 
to our legal stores. H is work may be regarded as in 
some sense a continuation of ' Chalmers's Opinions 
of Eminent ^awyers.' . . . The constitutional 
relations between England ajid her colonies iu-e 
becoming every day of more importance. The 
work of Mr. Forsyth will do more to make these 
relations perfectly clear than any which has yet 
appeared. Henceforth it will be the standard work 
of reference in a variety of questions which are 
constantly presenting diemselves for solution both 
here and in oiu: colonies. . . . Questions of colonial 
law by no means occupy an exclusive share of the 
volume. . . . Among other questions on which 
' opinions ' are given, and of which careful sum- 
maries and generalisations have been added by 
Mr. Forsyth, are those relating to vice-admiralty 
jurisdiction and piracy; the prerogatives of .the 
Crown in relation to treasure trove, land in the 
colonies, mines, cession of territory, &c. ; the power 
of courts-martial, extra-territorial jurisdiction, alle- 
giance, the Ux loci and the Ux/orif extradition, 
and appeals from the colonies. The volume bears 
marks of extreme care and regard to accuracy, and 
is in every respect a valuable contribution to consti- 
tutional law." 



From the OANADA IiAW JOXTBXTAIi. 

" Mr. Forsyth at the present juncture has done 
good service not only to his profession, but to all 
men who take any interest in public affairs, and we 
therefore hope that those for whom the book is 
especially intended will not be backward in eiving 
to it that support which the industry and ability of 
its author, and the public spirit and enterprise of 
its publishers, so well deserve." 



From the IiAW TIMES. 



tf 



^This one volume of 560 pages or thereabouts 
is a perfect storehouse of law not readily to be 
found elsewhere, and the more useful because it is 
not abstract law, but the application of principles 
to particular cases. Mr. Forsyth's plan is diat of 
classification. ^ He collects in separate chapters a 
variety of opinions bearing upon separate branches 
of the law. Thus, the first chapter is devoted to 
cases on the common law. and the law applicable to 
the colonies ; the second to the ecclesiastical law 
relating^ to die colonies -, the third to the powers 
and duties, civil and criminal liabilities, of governors 
of colonies ; the next to vice-admiralty jurisdiction 
and piracy ; the fifth to certain prerogatives of the 
Crown: such as lands in the colonies, grants, 
escheats, mines, treasure trove, royal fish, felon's 
goods, writ fu extat regno, proclamation, cession 
of territory, and creation of courts of justice ; the 
sixth chapter contains opinions on martial law and 
courts-martial ; the seventh on extra-territorial juris- 
diction; the eighth on the lex loci and Ux fori; 
the ninth on allegiance and aliens ; and then suc- 
cessively on extradition ; on appeals from the colo- 
nies ; on the revocation of charters ; on the Channel 
Islands ; on the nationality of a ship, and other 
matters relating to ships ; on the power of thib 
Crown to grant exclusive rights of trade ; on writs 
of habeas corpus ; on certain i)oints /elating to the 
criminal law ; and lastly, on miscellaneous subjects, 
such as the declaration of war before hostilities ; on 
the right of war^ booty and prize, and on the grant 
of a marriage licence. . . . Thb is a book to be 
read, and therefore we recommend it not to all 
lawyers only, but to every law student. The 
editor's own notes are not the least valu^le portion 
of the volume." 
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In one thick volume, 8vo., 1869, price 32^., doth, 

THE LAW OF RAILWAY COMPANIES. 

Comprisinjg^ the Companies Clauses, the Lands Clauses, the Railways Clauses Consoli- 
dation Acts, the Railway Companies Act, 1867, and the Regulation of Railways 
Act, 1868 ; with Notes of Cases on all the Sections, brought down to the end of 
the year 1868 ; together with an Appendix giving all me other material Acts 
relating to Railways, and the Standing Orders of the Houses of Lords and 
Commons ; and a copious Index. By Henry Godefroi, of Lincoln's Lm, and 
John Shortt, of the Middle Temple, Barristers-at-Law. 

comes a mass of matter relating to the voluntary 



"The title of this book is the best possible 
explanation of its contents. Here we have all the 
statutes affecting Railway Companies, wiUi the 
standing oitiers of Parliament, in a volume exqui- 
sitely printed, and of most convenient size and 
form. We have also, what in effect to the prac- 
titioner is a complete manual of reference of all the 
decided cases on Railway Law, together with an 
index of so copious and accurate a nature, as to 
render the discovery of every section and every 
authori^ easy in the highest degree. . . . We find 
pages 01 authorities on ' transfer of shares,' ' calls,' 
'forfeiture of shares,' **«. yb.,' 'Lloyd's bonds,' 
' contracts by companies,' and ' dividends.' Then 



and compulsory acquisition of lands by Railway 
Companies, while the 'compensation' cases stretch 
over some fifty ps^es. So also under the third 
statute, there are a dozen pages on the poweis and 
duties of Railway Compames in the construction of 
their works, while the liability of the Companies as 
carriers of passengers and goods is also elucidated 
in the most elaborate style. The ' Rating of Rail- 
ways ' adds several pages of authorities. . • . We 
believe that we have said enough to show that this 
book will prove to be of pre-eminent value to prac- 
titioners, both, before Parliamentary committees and 
in the Courts of Law and Equity.'*— i^«w Journal. 



Second Edition, 1870, in 8vo., price i6j., cloth, 

THE LAW OF COMPENSATION 

FOB IjANDS, houses, &c. 

Under the Lands Clauses, Railways Clauses Consolidation and Metropolitan Acts, &c., 
with a full Collection of Forms and Precedents. ' Second Edition (much enlarged). 
By Eyre Lloyd, of the Inner Temple, Barrister-at-Law. 



" Few branches of the law lying within so small 
a compass affect so many and such important in- 
terests as that which gives compensation for lands 
compulsorily taken for the purpose of public im- 
provement, or private enterprise for a public benefit, 
and for injuries done to other privatesproperties by 
the construction of the necessary works. The 
cases decided upon the questions that arise for 
solution in the application of this law are very 
numerous, and many of them very difficult ; and a 
collection of them well arranged, with the principles 
they determine clearly stated appended to the 



statute, could not fail to be cordially welcomed by 
all concerned in properties they affected, whether 
lawyers or land valuers. It b not therefore sur- 
prising diat Mr. Lloyd's admirable treatise, ex- 
naustive as it is, should have passed so rapidly into 
a second edition. But short as is the time since it 
made its first appearance, it has sufficed to produce 
quite a crop of new decisions, all of whioi have 
been carefully noted up. The volume contains also 
a valuable collection of practical precedents.''— 
Law Times, 



In 8vo., price 2s, Sd., 

MORIARTY ON PERSONATION AND DISPUTED IDENTITY 

AND THEIR TESTS. 
In a handy volume, crown 8vo., 1870, price lOf. 6d., cloth, 

THE LAW OF SALVAGE, 

As administered in the High Court of Admiralty and the County Courts ; with the 
Principal Authorities, English and American, brought down to the present tipie ; 
and an Appendix, containing Statutes, Forms, Table of Fees, ett. By Edwyn 
Jones,, of Gray's Inn, Barrister-at-Law. 

his simplicity of style.*' — Liverpool y<mmal €>f 
Commerce. 

** An admirable treatise on an important branch 
of jurisprudence is compifed by Mr. Edwyn Jones, 
of Gray's Inn, Barrister-at-Law, who, in a compact 
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This book will be of infinite service to lawyers 
practising in the maritime law courts and to those 
engaged in shipping. In short, Mr. Jones's book 
is a complete guide, and is full of information 
upon all phases of the subject^ tersely and clearly 
written. It will be quite as useful to, as it is as 
much needed by, the American lawyer as the 
English, because die salvage laws of Ajuerica and 
England are much alike, and Mr. Jones makes 
constant reference to American authorities. The 
book is all the more welcome because the sub- 
ject upon which it treats is but little understood 
except by a faVoured few. Now, however, if in- 
terested people remain ignorant it is their own 
fault. Mr. Tones has treated a very compli- 
cated and difficult subject in a simple and con- 
cise manner, and his .success is commensurate with 



volume, gives us a very comprehensive statement of 
' The Law of Salvage,' as aoministered in die Hi|sK 
Court of Admiralty and the County Courts ; with. 
the principal authorities, English and American, 
brought down to the present time, and an Appen- 
dix containing statutes, forms, tables of fees, &c 
Mr. Jones has consulted a wide range of cases, 
and systematised with much skill and clearness the 
leading principles deducible from numerous judge- 
ments and precedents, both here and in the United. 
States. His work is likely to become a text-book 
on the law in question." — Daily News, 



■ 
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In 8vo., 1872, price gs., cloth, 

THE RULE OF THE LAW OF FIXTURES. 

Second Edition, embracing references to English, Scotch, Irish, and American Decisions. 

By Archibald Brown, M. A. Edin. and Oxon. and B.C.L. Oxon., of the Middle 

Temple, Barrister-at-Law. 



" It is a good and very sensible and readable book 
to the practical and common sense English and 
American lavryer. It takes up a difficult subject, 
begins at the very beginning, tracing the decisions 
in the order of time, and showing how they gradually 
extended a principle here, then another there, until 
finally a system is built up, somewhat incoherent, 
but good enou^ for all practical purposes, and 
enabling the lawyer, to use our author's words, ' to 
advise upon Modem Cases.' We have read it 
with much zest, and greatly admire it . . . We 
can recommend it as being an exhaustive compila- 
tion." — TAe Southern Law Review, 

"Great industry has been spent in reconciling 
the numerous decisions on a very difficult branch of 
law, and even in illustrating it by references to 
American cases. ... In one respect Mr. Brown 



seems admirably adapted to the task of writing on 
the law of fixtures. He is strongly convinced^ of 
the influence of history upon law. In his opening 
sentence he tells us that ' it has been said of nistory 
that it finds its entablature in law; it may con- 
versely be said of law that it finds its explanation in 
history.' The sentence is a good opening upon a 
subject which owes so much of its law to arbitrary 
rules rather than general principles as fixtures. 
Mr. Brown proceeds to trace the effect of history 
on his subject in a passage which is verv d. propox : — 

Mr. brown's seventh and last diapter 

will be found to contain a most serviceable enume- 
ration of the recent cases, arranged according as 
the conflict was between landlord and- tenant, 
mortgagor and^ mortgagee, and so on.'* — Law 
youmai. 



In Svo., 1867, price u,, sewed, 

LLOYD'S BONDS: 

THEIR NATURE AND USES. 
By Henry Jefferd Tarrant, of the Middle Temple, Barrister-at-Law. 



.In 8vo., 1870, price 7^. 6^., cloth, 

THE HISTORY OF THE LA W OF TENURES OF LAND IN 

ENGLAND AND IRELAND. 

By W. F. FiNLASON, of the Middle Temple, Barrister-at-Law. 



•' Mr. W. F. Finlason has done jfood service in 
publishing a concise, well-written history of the law 
of tenures of land in England and Ireland, with 

E articular reference to inheritable tenancy, lease- 
old tenure, tenancy at will, and tenant right. 



Confining himself to the facts of legal history, he 
has collected and presented, in an s^Unirably com- 
pact form, all the really useful information it con- 
tains." — Observer. 



In 8vo., 1867, price idr., cloth, 

THE CHARITABLE TEUSTS ACTS, 1853, 1855, 1860; 

THE OHABITT OOHHISSIOimilS JTTSISDIOTION AOT, 1862; 
THE BOHAIT OATHOLIO OHABITIES AOTS : 

Together with a Collection of Statutes relating to or affecting Charities, including the 
Mortmain Acts, Notes of Cases from 1853 to the present time. Forms of Decla- 
rations of Trust, Conditions of Sale, and Conveyance of Charity Land, and a 
very copious Index. Second Edition. , 

By Hugh Cooke and R. G. Harwood, of the Charity Commission. 



««/ 



Charities are so numerous, so many persons are 
direcdy or indirectly interested in them, they are so 
much abused, and there is such a growing desire to 
rectify those abuses and to call in the aid of the 
commissioners for a more beneficial application of 
their funds, that we are not surprised to receive a 



second edition of a collection^ of all the statutes that 
regulate them, admirably annotated by two such 
competent editors as Messrs. Cooke and Harwood, 
whose official experience peculiarly qualifies them 
for the task."— Z,<»w Times, 
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In 8vo., 1871, price 21s,, cloth, 

A TREATISE ON THE STATUTES OF ELIZABETH AGAINST 

FRAUDULENT CONVEYANCES. 

The Bills of Sale Registration Acts^ and the Law of Voluntary 

Dispositions of Property generally. 

By H. W. may, B.A. (Ch. Ch. Oxford), and of Lincoln's Inn, Barrister-at-Law. 



" This treatise has not been published before it 
was wanted. The statutes of £Iizabeth against 
fraudulent conveyances have now been in force for 
more than three hundred years. The decisions 
under them are legion in number, and not at all 
times consistent with each other. An attempt lo 
reduce the mass of decisions into something like 
shape, and the exposition of legal principles in- 
volved in the decisions, under any curcumstances, 
must have been a woilc of ^reat labour, and we 
are pleased to observe that m the book before us 
there has been a combination of unusual labour 
with considerable professional skill. . • . We can- 
not conclude our notice of this work without saying 
that it reflects great credit on the publishers as well 
as the author. The facilities afforded by Messrs. 
Stevens and Haynes for the publication of treatises 
by rising men in our profession are deserving of 
all praise. >Ve feel assured that they do not lightly 
lend their aid to works presented for publication, 
and that in consequence publication by such a 6rm 
is to some extent a guarantee df the value of the 
work published."— C0ff<t/£x JLaw youmal. 



** Examining Mr. May's book, we find it con- 
structed with an intelligence and precLsbn which 
render it entirely woruy of being accepted as a 
guide in this confessedly difficult subject. The 
subject is an involved one, but with clean and clear 
handling it is here presented as clearly as it could 
be. . . . On the whole, he has produt^ a very 
useful book of an exceptionally scientific diaracter." 
— Solicitor^ youmal, 

" The subject and the work are both very good. 
The former is well chosen, new, and interesting ; 
the latter^ has the quality which always distin- 
guishes original research from borrowed labours." 
— American Law Review. 

** We are happy to welcome his (Mr. May's) work 
as an addition to the, we regret to say, brief cata- 
logue of law books conscientiously executed. We 
can corroborate his own description of hb labours, 
' that no pains have been spared to make the book 
as concise and practical as possible, without doing 
so at the expense of perspicuity, or by the omission 
of any important pomts. — Law Times, 



In the Press, Second Edition, in 8vo., 

THE LAW AND PRACTICE UNDER THE COMPANIES ACTS, 

1862, 1867, 1870; 

THE LIFE ASSURANCE COMPANIES ACTS. 

1870, 187 1, 1872; 

AND OTHER ACTS BELATINa TO JOINT STOCK COMPANIES,' 

Together with Rules, Orders, and Forms, &c. &c By H. Burton Buckley, M.A., of 
Lincoln^s Inn, Barrister-at-Law, and Fellow of Christ's College, Cambridge. 

*^* In this Edition Table A. to the Companies Act, 1862, will be printed with 
copious Annotations, and the Cases decided both in the Courts and the 
European Arbitration incorporated to the time of going to press, 

** After a careful examination of the notes relating 
to many of the difficult and much-vexed questions 



arising upon the construction of this Act, we have 
formed a very favourable opinion of Mr. Buckley's 
qualifications for the task he has undertaken. . . . 



The whole book seems to us to be well and care- 
fully executed. 

'^An excellent system of cross-references, placed 
at the foot of each section, adds greatly to the 
value of the hookJ'-^olicitor^ youmal. 



EUROPEAM^ ARBITRATION. 



In Parts, price 7^. 6d, each, sewed, 

LORD WESTBURY'S DECISIONS. 

Reported by Francis S. Reilly, of Lincoln's Inn, Barrister-at-Law. 



AliBERT ARBITRATION. 

In Parts, price 7^. 6d, each, sewed, 

■ LORD CAlRNS'S DECISIONS 

Reported by Francis S. REiLLY,'of Lincoln's Inn, Barrister-at-Law. T^ 
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IN THE PRESS. 



THE LAW 



RELATING TO 



SHIPMASTERS AND SEAMEN. 



THEIR APPOINTMENT, DUTIES, POWERS, RIGHTS, 

LIABILITIES AND, REMEDIES. 

By JOSEPH KAY, M,A., Cl.C., 

OP TKIN. COLL. CAMBRIDGE, AND OF THE NORTHERN CIRCUIT ; 
SOUCITOR-GKNBRAL OP THE COUNTY PALATINE OP DURHAM ; ONE OP THE JUDGES OP THE COURT OP 

RECORD POR THE HUNDRED OP SALPORD; 
AND AUTHOR OP " THE SOCIAL CONDITION AND EDUCATION OP THE PIOPLB 

IN ENGLAND AND BUSOPB." 



ANALYSIS OF CONTENTS. 



Part I. 
The Fabllo Authoritfes. 

Chap. I.— The Board of Trade: its General Functions 
with reference to Masters and Seamen. 

Chap. II.— Local Marine Boards. 

Chap. III. — Mercantile Marine Offices. 

Chap. IV.— Naval Courts. 

Part II. 

The Appointmentf CertifioateB, &o., 
of the Master. 

Chap; I. — ^Who may appoint or succeed him, and how 
long his authority continues. 

Chap. II.^His Qualifications. 

Chap. III.— His Examination and Certificates. 

Chap. IV. — ^In what cases Colomal Certificates are valid. 

Chap. V.— His Remuneration. 

Chap. VI. — Who may remove him, or cancel or suspend 
his Certificate. 

Chap. VII.— His Offences. 

Chap. VIII. — Legal Procedure for infliction of 
Penalties, etc. 

Part III. 

The Voyage. 
Xiuties and 'BesponsibUities of the Master. 

Chap. I. — The Master's general duties and authorities 
on the Voyage. 

Chap. II. — His duty to see that the Ship is seaworthy. 

Sect. X. The Master's duty to see that the 
Ship is seaworthy. 



Chap. II. ' Sect. a. What seaworthiness means in 
(coftt.) Marine Insurance. 

SecL 3. Seaworthiness as regards Master, 
Crew, and Pilot. 

Sect. 4. Seaworthiness as regards hull, 
rigging, and stores. 

Chap. III.-.*His duties with respect to receiving, stow- 
ing, and taking care of the Cargo. 
See Part IV., Chap. a. 

Chap. IV. — His duty in the preparation of the Ship 
for sea. 

Chap. V. — His duties when the Ship has to proceed 
to a Foreign Port and load there. 

Chap. VI. — His duty to obtain the necessary Clear- 
ances, &c. 

Chap. VII.— >What documents he must procure and 
keep. ^ 

Chap. VIII.— His duty to carry proper Colours. 

Cha^. IX.— His duties after all is ready to Sail. 

Chap. X.— When he is bound td set Sail on the Voyage. 

Sect X. Duty of Master to. set Sail on the 

day fixed by Charter-party and Policy. 

Sect. a. Consequences of not Sailing ac- 
cording to the 'terms of the Policy. 

Sect. 3. Consequences of not Sailing ac- 
cording to the terms of the Charter- 
party. 

Sect. 4. Demurrage for delay in Loading 
or Unloading. 

Chap. XI. — ^When he must sail with Convoy. 

Chap. XII. — His duty not to deviate. 

Sect. X. What it is to deviate, and the 
consequences of doing so. 

Sect. a. Change of Voyage, and its effect 
on the Policy. 
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Chap. XII. Sect. 3. When Master may stop at the 
{cfint.) usual intermediate Ports without a 

deviation. 

Sect. 4. In what order the Master must 
visit the Ports of Discharge so as to 
avoid a deviation, when the Ports of 
Discharge are, or when they are not 
si)ecifically named in the Policy. 

Sect. 5. It is not necessary to Sail to all 
the Ports named in the Policy. 

Sect. 6. When the Master may revisit a 
Port, or sail badcwards and forwards 
from one to the other without deviation. 

Sect. 7. What Ports he may viat and 
trade at ; and how he may do so under 
the Licence Clauses without deviation. 

Se9t. 8. For what purposes he may visit 
Ports which are within the Licence 
Clauses without deviation. 

Sect 9. When trading at a Port is a devi- 
ation. 



Sect. zo. When cruising, 
attacking b a deviation. 



chasing, or 



Chap. XIII.— His duty not to delay. 

Sect. z. The consequence of delay as 
respects the Charterer and the Owner 
of the Cargo. 

Sect. 3. When delay in commencing or pro- 
secuting the Voyage is equivalent to 

deviation, and discharges the Under- 
writer. 

Chap. XIV. — What circumstances justify or excuse a 
delay or a deviation. 

Sect. z. Usage. 

Sect. 9. Perils insured against 

Sect. 3. Moral or physical force. 

Sect. 4. Making a Port to refit. 

Sect. 5. Making a Port in order to recruit, 
or to procure fresh hands or provisions. 

Sect 6. Stress of Weather. 

Sect. 7. Endeavour to [avoid Capture or 
imminent peril. 

Sect 8. Endeavour to join Convoy. 

Sect g. Succouring Ships in Distress. 

Chap. XV.^His duty not to commit Barratry. 

Sect z. What Barratry is, and by whom 
it may be committed. 

Sect a. Statutable provisions for the db- 
couragement of Barratry. 

Chap. XVI.— Hb duties in case of a Collision. 
{See Part XII., Chap. 8.) 

Chap. XVII.— His duties to the Underwriters on 
abandonment. 



Chap. XVIII.— Hb duties in a Port of Dbcharge. 

Sect. z. Hb duties to hb Employers. 

Sect. 9. His duties to the Mercantile 
Marine Office Superintendents. 

Chap. XIX.— Hb duties to the authorities of the 
Harbour. 

Chap. XX.— The Master's Protests. 

Part IV. 

The Master's Duties and Fowera with 
reapeot to the Oargo. 

Chap. I.— <^nerally: 

Sect. z. As Agent of the Shipowners. 
Sect a. As Agent of the Owners of the 
Cargo. ^ 

Chap. II.«-Hb Duties with respect to Receiving, 
Stowing, and Taking Care of the Cargo. 

Chap. III.— When he may Hypothecate the Cargo. 
{See Part VIII., Chap. 5.) 

Chap. IV.— When he may Sell it. 

Chap. V.— When he should Tranship it. \ 

Sect z. As Agent of the Shipowner. 
Sect. 2. As Agent of the Owners of the 
Cargo. 

Chap. VI.— Freight. 

Sect. z. What it is, and when it b payable. 

Sect 3. When Freight, so called, b payable 
in advance. 

Sect. '3. How much Freight b payable. 

Sect. 4. Pro rat& Freight, what it is, azzd 
when it is payable. 

Sect 5. The Rules of the Admiralty Court 
with respect to Freight 

Chap. VII.-^Hb lien on the Cargo. 

Sect. z. What it is, and when it exbts. 

Sect a. For what amount of Freight the 
lien may be enforced. 

Sect 3. What lien the Owner and Master 
have when the Ship b Chartered. 

Sect. 4. How the lien may be lost or ex- 
tinguished. \ 

Chap. VIII.— Hb duties with reference to Delivery. 

Part V. 

Bills of Iiading, 

Chap. I.— What a Bill of Lading b, and Its fomu 

Chap. II. — ^When Master may sign Bilb of Laiding. 

Chap. III.— ^The effect of the Bill of Lading as evidence. 

Chap. IV.— When and how the Bill of Lading may be 
Transferred. 
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Chap. V.—The effect of the Transfer of the BUI of 
Lading upon the PROPERTY in the goods 
named in the BilL 

Sect. z. The effect of the Transfer of the 
Bill of Lading upon the property in the 
goods. 

Sect. 2. Instances in which it has been 
held that the property in the goods 
passed to the Consignee or Indorsee by 
the Transfer of the Bill of Lading. 

Sect. 3. Instances in which it has been 
held that the propertjr in the goods did 
not pass to the Consignee or Indorsee 
by the Transfer of the Bill of Lading. 

Chap. VI.— The effect of the Transfer of the Bill of 
Lading upon the Contract contained in the Bill 
of Lading. 

Chap. VII.— The effect of the Bill of Lading upon the 
liabilities of Owners, Master, and Charterers. 

Chap. VIII.-«-The Master's duties as to delivery of the 
goods. (See Part IV., Cargo, Chap. 8.) 

Chap. IX.— The meaning of the exceptions in the Bill 
of Lading. 



Part VI. 

Stoppage In Transita. 

Chap. I.— What it is. 

Chap. IL— Who may exercise the right. 

Chap. III. — ^Under what circumstances thfC Consignor 
is entitled to exercise the right. 

Sect. z. ^ The Consignor must be wholly or 
partially unpaid. 

Sect. a. The Consignee must have become 
insolvent, or have so failed in circum- 
stances as to be unable to perform his 
part of the contract. 

Sect. 3. The Master or Carrier must be 
the agent to forward and not to receive 
and keep the goods. 

Chap. IV. — In what manner the right may be exercised. 

Chap. V. — How long the transit and the right to stop 
continue. 

Sect z. The general rule. 

Sect. a. What is such a taking possession 
of the goods by the Consignee or his 
Agent to keep as to put an end to the 
right to stop. 

a. Both Consignor and Consignee 
must have assented to the posses- 
sion of the Consignee. 

d. What acts amount to such a deli- 
very to or taking possession by 
the Consignee. 

z. Goods need not come to the cor- 
poral touch of the Consignee. 

a. When touching, marking, or 
taking samples sufficient 



Chap. V. (cant.)— 3. At what place. 

4. Into what ship. 

5. To what agent 

c. When delivery of part is delivery 
of the whole, so as to put an end 
to the right to stop. 

C^AP. VI« — How the right to stop may be defeated. 

Sect. z. Generally. 

Sect a. When the Transfer or Pledge of 
the Bill of Lading puts an end to the 
right to stop. 

Sect. 3. When the Transfer of the Bill of 
Lading does not put an end to the right 
to stop. 

Chap. VII. — Master's duties as to delivery. 

Chap. VIII.— The effect of the exercise of thb right 
on the Contract of Sale. 

Part VII. 

When the Master may make the Owners 
liable upon his personal Oontracts. 

Chap. I. — ^When he may bind them in Contracts relating 
to the usual course of the Ship's employmetit. 

1 

Chap. II. — ^When he may bind them for matters which 
are necessary for the prosecution of the voyage. 

Sect. I. Generally when he may do this. 

Sect a. For necessary repairs and supplies. 

Sect. 3. For money borrowed. 

Sect. 4. The Master has no such authority 
if the Owner or his Agent can interfere. 

Chap. III. — ^What Owners are made liable by Uie 
Master's Contracts. 

Chap. IV.— When the Master may sell the Ship. 

Sect. z. Under what circumstances he may 
sell. 

Sect. a. When he may sell under the direc- 
tions of a Foreign Court. 

Sect. 3. What he must do before selling. 

Sect. 4. Duty of purchaser before buying. 

Sect 5. Cases in which the sale has been 
upheld or set aside. 

Part VIIL 

Hypothecation. 

Chap. I. — ^The Form, Contents, and Nature of the 
Contract 

Sect z. What it is. 

Sect a. Who may give it 

Sect 3. To whom it may be given. 

Sect. 4. Form. 

Sect. 5. Contents. . 

Sect. 6. Construction. 

Sect. 7. What rate of interest may be 
reserved. 
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Chap. II^— Undor what drcamstances the Master may 
Hjrpothecate the Ship. 

Sect. X. What necessity myst eacist to 
justify the Master in giving a Bond. 

Sect. 3. When Owners consent dispenses 
with the existence of such necessity. 

Sect. ^. For what purpos^ the Master may 
give a Bond. 

Sect. ^ In what Ports the Master may 
give a Bond. 

Sect 5. What the Master must do before 
h^ may give a Bond. 

Sect 6. The Master cannot Pledge the 
Ship and bind the Owners personally 
by the Bond. 

Sect. 7. What the Lender ought to ascer- 
tain before he can safely advance on 
the security of a Bond. 

Chap. III. — ^The legal effect and operation of the Con- 
tract. 

Sect z. Generally. 

Sect 3. When the* Bond becomes payable. 

Sect 3. What discharges the Bond. 

Sect 4. What remedies the Bondholder has 
and against whom. 

Sect 5. Over what daims a Bond has pre* 
cedenoe. 

Sect. 6. By Uie law of what country the 
Contract is governed. 

Chap. IV. — ^Under what circumstances the Master may 
Hypothecate the Freight. 

Chap. V. — ^Under what circumstances the Master may 
Hypothecate the Cargo. 

Sect X. When he may Hypothecate the 
Cargo. 

Sect 3. Cargo cannot be made liable on 
Bond ^iven for necessities of the Ship 
till Ship and Freight are exhausted. 

3ect 3. When he must communicate with 
Owners before giving a Bond. 

Sect 4. Remedy of Owners of Cargo 
against the Owner of Ship. 



Part ly. 
The Crew. 

Chap. I. — ^Interpretation of Terms. 

Chap. II. — Seamen, how protected and regarded by 
the Courts. 

Chap. III.— The duties of the Crew. 

Chap. IV.— As to Apprentices. 

Chap. V.— The engagement of Seamen. 

Chap. VI.— Allotment of Wages. 

Chap. VII. — ^Discharge and Payment of Wages. 

Sect X. When and how the Master may 
discharge a Seaman. 

Sect. 3. What public authority may dis- 
charge a Seaman. 



Chap. VIII.— Remittance of Wages and Savings Bank 
for Seamen. 

Cbap. IX^— Legal rigfats'to Wages. 

Sect z. The provisions of the Statute. 

Sects. When and how die Wages are 
payable. 

Sect. 3. When the whole of the Wages 
contracted for are due. 

Sect. 4. When part only of the Wages con- 
tracted for are due. 

Sect. 5. When no part of the Wages con- 
tracted for are due. 

Sect. 6. What will cause a forfeiture of 
Wages. 

Sect 7. When Seamen may daim extra 
remuneration. 

Sect 8. Insurance of Wages. 

Sect 9. Effect of a diange of Owners cpon 
Wages. 

Chap. X. — Mode of recovering Wages and Seamen'slien. 

Sect X. The Statutes. 

Sect. 3. Seamen may proceed against 
Owners, or Master, or Ship and Freight 

Sect 3. Who are entided to sue as Seamen. 

Sect. 4* The Lien of the Seaman for his 



U 



ages. 

Sect. $. Within what time Suits for Wages 
must be brought in the Court of Admi- 
ralty. 

Chap. XI. — Relief to Seamen's families out of Poor 
Rates. 

Chap« XII.— Wages and Effects of deceased Seamen. 

Chap. XIII.— liCaving Seamen abroad. 

Chap. XIV. — ^Volunteering into the Navy. 

Chap. XV.— Provisions, Health, 9nd Accommodation. 

Chap. XVI. — Power of making Complaint, and protec- 
don of Seamen from Imposition. 

Chap. XVII. — Discipline, and forfeiture of Wages. 

Sect z. The Master's author&y to main- 
tain Order and Discipline. 

Sect. 2. When and how he may punish or 
discharge. 

Sect. 3. What conduct on board incurs a 
forfeiture of Wages. 

Sect 4. What acts amount to such, a 
Desertion as to incur a forfeiture of 
Wages. 

Sect. 5. When a Master may waive a 
, forfeiture. 

Sect 6. The Statutes. 
, Chap. XVIIl.— Legal Procedure. 
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Part X. 
Pilots. 

Chap. I. — Origin of Pilots. 

Chap. II.— Definition of Terms used by and application 
of Sections of Merchant Shipping Act relating to 
Pilots. 

Chap. III.— Pilotage authority. 
Sect. I. Powers of. 
Sect. 3. Returns by. 

Chap. IV.— Licensing of Masters and Mates. 

Chap. V. — ^Pilot Boats and Pilot Licenses. 

Chap. VI.— What Signals must be used and displayed 
when a Pilot is wanted. 

Chap. VII.— When it is the Master's duty, irrespective 
of the Statute, to employ a Pilot, and ^e conse- 
quences of his not doing so. 

Chap. VIII.— Compulsory Pilotage. 

Sect X. In what cases the Employment of 
Pilots is compulsory. 

Sect. 2. In what cases Ships are exempted 
from the Regulation resxwcting com- 
pulsory Pilotage. 

Sect 3. ^What will excuse a Master not 
employing a PUot 

CHAPf IX. — ^The Master's duties and authority while 
the Pilot is in charge of the Sh^. 

Chap. X.— The authority of the Pilot while the Ship 
is under his care. 

Chap. XI.— The Limitation of the Liability of Owners 
and Master where Pilotage is compulsory. 

Sect. I. The i Liability of Owners and 
Master for the Default of the Pilot 
irrespective of the Statute. 

Sect 2. The Statutable Limitations. 

Sect. 3. To entitle Owners and Master 
to protection, the Default causing the 
injury must relate to some duty of the 
PUot. 

Sect. 4. — ^To entitle Owners and Master M 
protection, they must prove that the 
injury was due soieiy to the Pilot's 
Default. 

Sect. 5. Respective Liabilities of Owners, 
Master, and Pilot, in cases of Ships 
in tow. 

Chap. XII<p-Rights, Privileges* and Remuneration of 
Pilots. 

Chap. XIII.— Offences of Pilots. 

Chap. XIV.— The Trinity House. 

Sect. z. General po>^ers of. 

Sect 2. Sub-Commusioners and Pilots. 

Sect. 3. Compulsory Pilotage^ 

Sect. 4. Rates of Pilotage. 

Sect. 5. Pilot Fund. 

Sect. 6. Appointment of Sub-Commis- 
sioners by Trinity Houses of Hull and 
Newcastle. 



Chap. XV.— When Pilots may claim Salvage. 

* See Salvage, Part XIIL, Chap. 
Sect. zz. 



Part XI. 
Fassengers. 

Chap. L— The Master's authority over the Passengers. 

Chap. II. — The Master's Duties to the Passengers 
irrespective of the Statutes. ' 

Chap. III.^The Rights and Liabilities of Passengers 
under their contract irrespective of the Statutes. 

Chap. IV.— The Statutable Provisions for the Protec- 
tion of Passengers. 

Sect. z. Boats for sea-going Ships. 

Sect. 2. Build and Equipment of Steam 

Ships. 
Sect 3. Survey of Passenger Steamers. 

Sect. 4. Definition of Terms in and extent 
of '* The Passengers Act, z8ss," and the 
Machinery for executing the Act. 

Sect. 5. Matters relating to a Passenger 
Ship to be attended to before sailing on 
Voyage from the United Kingdom. 

Sect. 6. Passengers'4lights before, during, 
and after suc& Voyage. 

Sect 7. Miscellaneous Provisions. 

Sect. 8. Voyages from the Colonies. 

Sect 9. Voyages to the United Kindom. 

Sect zo. Schedules to " The Passengers' 
Act, z8ss." 

Chap. V.— Penalties on Drunken or Dborderly Pas- 
sengers on a Passenger Steamer. 

Part XXL 
Collisions. 

Chap. I.— Liability of Masters and Owners for Damage 
by Collision. 

Chap. II.— Rights of the Parties in a Court of Common 
Law when both Ships have been in Fault. 

Chap. III. — If the Collision was the consequence of 
unavoidable Accident, neither party can recover 
either in a Court of Law or the Court of Admiralty. 

Chap. IV. — ^What Remedy Owners of Injured Ship 
have in the Court of Admiralty. 

Sect. z. What Remedies the Owners of 
Injured Ship have in the Court. 

Sect. 2. The Principles upon which the 
Court regulate the ri^^Ai toCompensation. 

Sect. 3. The Principles upon which the 
Court proceeds in Assessmg the amount 
of Compensation. 

Chap. V. — The Law relating to Sailing Ships, Steam 
Ships, and Lights, prior to 25 and 26 Vict. c. 63. 

Chap. VI. — The Statutable Provisipns and Regulations 
now in Force for preventing Collisions at Sea with 
Diagrams. 

Sect. z. The Statutable Provisions^ 

Sect 2. The Regulations and Diagrams. 

Chap. VII.— The Cases decided upon the Regulations. 

Chap. VIII. — Duties of Master in case of Collision. 
Sect. z. His duties to his own Ship. 
Sect 2. His duties to the Injured Ship. 
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Part XIII. 

Salvage. 

Chap. I.— What Salvage Services are, and when they 
should be rendered. 

Chap. II.— When Salvage Reward is Payable. 

Sect X. When a Ship or B«at is Stranded 
or otherwise in Distress on the Shore 
of any Sea ot Tidal Waters situate 
withfai the United Kingdom. 
Sect a. ' For saving Life. 
Sect. 3. In cases not falling within the 
two previous sections : — 
X. The property valued must have 
been in Danger or Distress. 

9. The Salvors must have rendered 
actual assistance which con- 
tributed towards saving the 
Property in danger. 
Sect 4. What Signals a Ship in Distress 
must use when Signalling lor assistance. 
Sect. 5. What kind of Services are treated 

as Salvage Services. 
Sect. 6. The effect of acce]>tance or refusal 
of assistance on the right to Salvage 
reward. 
Sect. 7. When a Seaman may agree to 
aoandon his right to Salvage. 

Chap. IIL—Who may claim as Salvors. 

Sect. z. General Riile. 

Sect. a. Crew of Salving Ship. 

Sect 3. Passengers on Salving Ship. 

Sect, 4. Owners of Salving Ship. 

Sect 5. Crew of Ship Salved. 

Sect 6. Passengers on Ship Salved. 

Sect 7. Associated Ships. 

Sect. 8- Officers and Crews of Her 
Majesty's Ships. • 

Sect 9. Officers and Men of the Coastguard. 
Sect zo. Ship Agents. 
Sect. XX. Pilots. 
Sect xa. Tugs. 
Sect 13. Magistrates. 

Chap. IV.— What claim Salvors have when there are 
several sets. 

Sect z. Whilst the Master remains on 

Board. 
Sect a. When the Ship is a derelict, 
z. What constitutes a derelict. 

a. The rights of several sets of 
Salvors. 
Sect 3. When the first set of Salvors 
abandon the enterprise. 

Chap. V.— What Amount will be awarded to Salvors. 
Sect z. Where no Agreement was entered 
into between the Salvors and the Salved. 

Sect. a. Where an Agreement was entered 
into between the Salvors and the Salved. 

Sect 3. How the value of the Property 
Ssuved is estimated for the purpose of 
calculating the amount of Salvage. 

Chap. VI. — ^The Apportionment of the Salvage. 

Sect. z. In what proportions the Salvage is 
apportioned among the Persons entided. 
z. Owners of Salving Ships. * 

a. The Master, Seamen, and Ap- 
prentices. 



Chap. VI. 3, Persons assbting. 

[cont.) ^ Where there arc several sets of 

Salvors. 

5. Officers and Seamen of Royal 
Navy and Coastguard. 

Sect a. By whom Salvage may be appor- 
tioned among those entitled. 

Sect 3. What Agreement for apportion- 
ment will be u^eld. 

Sect 4. In what proportions Ship, Freight, 
and Cargo contribute to the Salvage. 

Chap. VII.— What conduct forfeits the whole or part 
of the Salvage. 

Sect z. The General Rule. 

Sect. a. Misconduct 

Sect. 3. Negligence or Unskilfulness. 

Sect. 4. Fraud. 

Sect. 5. Embezzlement 

Chap. Vlll.— What remedies the Salvors have for 
securing the payment of the Salvage. 

Sect z. What the Salvors' remedies are, \ 
irrespective of Statute, 
z. Their maritime lien, 
a. Their right to retain possession 
of the Property saved. 
Sect. a. What the Salvors' remedies are 

under the Statute. 
Sect. ^. How far payment to one Salvor 
discharges claim of others. 

Chap. IX. — ^Wrecks and Casualties. 

Part XIV. 

The Master's Bemedies* 

Chap.I.— The Master's remedies before "Tlie Merchant 
Shippii^r Act, Z854." / 

Chap. II. — ^The Statutable Provisions as to his remedies. 

Chap. III. — ^The Master's remedies since "The Mer- 
chant Shipping Act, Z854," and "The Admiralty 
Court Act, x86i." 

Sect. z. What remedies he nOw has. 
' Sect. 2. The Master's maritime lien for 

Wages and Disbursements. 

Sect. 3. Over what claims the Master's lieft 

has precedence. 
Sect. 4. What will cause a forfeitnre or ' 

reduction of his Wages. 

Chap. IV.— When the Master may sue in his own name. I 
Chap. V.— When the Master may sue the Owners. 

Part XV. 
The Master's Iiiabilities. 

Chap. I. — Liability of Master on Contracts entered 
into fo^ the Owners. 

Chap. II. — ^Liability of Masters for Wrongs done by 
them and their servants. 

Chap. III. — Liability of Master for Injuries caused bv 
Pilot. ' 

Part XVI. 

Master's Iiiabilities under the Cuatozns 
"■ Acts. 




In 8vo., Second Edition, price 2ix., cloth, 

A TEEATISE ON THE LAW OF DAMAGES. 

COMPRISING THEIR MEASURE, 

THE MODE IN WHICH THEY ARE ASSESSED AND REVIEWED, 
Cj^^ ^ractire 0f granting |ttfo ^xxnh, anb i^t ^ato 0f S^l-0ff, 

By JOHN D. MAYNE, 

Of the Inner Temple, Barrister 'at-Law, 

Second Edition, 
By LUMLEY smith, of the Inner Temple, Barrister-at-Law. 



" Few modem text-books have a higher authority 
than Mayne on Damages. An argument is seldom 
heard in tl^e courts upon a question of the measure 
of damages without the work being referred to ; 
and there are several points upon which there was, 
at the date of the first edition (1856}, either an 
absence or a conflict of authority, and upon which 
the views advanced by the author have since been 

held to be law by the courts It is fortunate 

for the reputation of the work that so good an editor 
has been found for it as Mr. Lumley Sniith. I'he 
additions to the text of the former edition are' db- 
tinguished by brackets. Mr. Lumley Smith's work 
has been well done, and the new cases are skilfully 

incorporated Probably there is no other 

one subject upon which the cases reported as well 
as unreported so frequently present the same diffi- 
culty of extracting from, complicated statements of 
fact, special in their character and not. likely to 
occur again, the legal principles involved in the 
decision, so as to be available for guidance in other 
cases. It is exactly this difficulty which makes the 
subject one upon which a good text-book such 
as the present is peculiarly yal\iahl^"-^Soiicttar^ 
youmal. 

** We are glad that this useful work fell into the 
hands of so capable an editor as Mr. Lumley Smith. 
It is always a great advantage gained when an 
editor has had practical experience of the subject 
with which he deals, and it is a positive gain to the 
law when busy lawyers can find tin\e to do well 
the work which is so apt to fall into the hands of 
those who have little learning and less practice. 
The law relating to damages is a branch of our 
jurisprudence peculiarly practical in its nature and 
highly important to suitors and the profession ; it 
is, moreovei; surroimded by difficulties which 
require a clear explanation before they become 
intelligible to the ordinary mind 

"The concluding chapter (c. 19) is very im- 
portant, an^ we sl^ould like to make* copious 
extracts from it. It deals with the ' powers of the 
court or judge in regard to damages.' We re- 
commend it to the attention of our readers, as 
indeed we do the entire work, which is excellently 
executed, with an entire freedom fiom verbosity, 
ajid a good index."— Zazo Times. 



€t 



In the year 1856 Mr. John D. Mayne, a gentle- 
man of the bar, now enjoying a very extensive 
practice in the Indian Empire, published a treatise 
on the Law of Damages. Mr. Mayne conferred a 
great boon on tl^e profession by his labours, and for 
sixteen years his book has been regarded with 
high respect in Westminster Hall. In the ordinary 
course of things such/ a lapse of time, from the 
natural accretion of precedents, would have created 
a demand for a new edition, but in the particular 
department of law investigated by Mr. Mayne 
there has been an extraordinary development of 
principles, exhibited in numerous cases, upon which 
the judges have expended a large amount of time, 
industry, and learning. Consequently, the publi- 
cation of a new edition is not premature. On the 
contrary, it was high time that the profession should 
be supplied with a treatise condensing and arranging 
the matter brought into existence by the contested 
cases of that period. It is perfectly intelligible 
that Mr. Mayne's absence from England and the 
toil of his professional career have prevented him 
from undertaking this duty himself. But the per- 
formance of it has fallen on a deputy, whose success 
in. the discharge thereof might fairly have been 
anticipated, and who in the result has, we think, 
not disappointed the reasonable expectations formed 
concerning him. 

** Mr. Lumley Smith has evidently been actuated 
by a modest desire not to despoil the original author 
of well-earned fame. He has, as far as possible, 
retained the primary form of the book, and has dis- 
tinguished what Mr. Mayne wrote from what he 
himself has written, by enclosing all the later matter 
in brackets, adding a brief separate chapter on the 
assessment of damages in the Court of Chancery 
under Lord Caims's Act, ax & 22 Vict. c. 27. He 
has also cited many Scotch and Irish cases, and the 
leading American decisions of recent date. 

'* One word with regard to the book itself will not 
be out of place. It is well printed, in an excellent 
form, and of a convenient size — no small considera- 
tions in a text-book, which, from the nature of its 
contents, is useful rather for reference than for 
study. Good looks in a book set off its intrinsic 
merits, just as an imposing appearance adds to the 
dignity and influence of a judge." — Law youmal. 
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THE NEW JUa>IOATTJKE ACTS. 



In preparation, in one volume, 8yo., 

THE SUPREME COUET OF JUDICATURE ACT, 1873, 

The Supreme Court of Judicature Act Amendment Act, with the rules and orders thereon. 
Edited, with Copious Notes and a full Index, by William Downes Griffith, of the 

Inner Temple, Barrister-at-Law, 
Late Her Majesty's Attorney-General for the Colony of the Cape of Good Hope, 

Author of " Griffith's Bankruptcy." 

In the Press, in one volume, 8vo. 

AN ESSAY ON THE RiaHTS OF THE OEOWN 

AND THE 

PRIVILEGES OF THE SUBJECT 

3[n tiie %za ^totza of tbe Eealm. 

By Robert Gream Hall, of Lincoln's Inn, Barrister-at-Law. With extensive Anno- 
tations, and references to the Decided Cases and later Authorities in England, 
Scotland, Ireland, and the United States to the Present Time. . By Richard 
Loveland Loveland, of the Inner Temple, Barrister-at-Law. 

TOGETHER WITH AN APPENDIX, CONTAINING 

I.—Lord Chief Justice Hale's " De Jure Maris.'* 
II.— The Case of Dickens v, Shaw, 
III.— Mr. Serjeant Merewether's Speech in the Court of Chancery, Dec. 8, 1849, 
upon the Claim of the Commissioners of Woods and Forests to the Sea Shore, 
and the Soil and Bed of Tidal Harbours and Navigable Rivers ; the Nature 
and Extent of the Claim, and its effect upon such Property. {Reprinted by the 
kind permission o/K, A. Merewether, Esq., Q.C.) 

IV. — Forms in Use by the Board of Trade relating to the Rights of the Crown in the 
Sea Shore. 

CAFE OF GOOD HOPE. 

■ ■ » 

Buchanan (J.), Reports of Cases decided in the Supreme Court of the Cape of Good 
Hope. Vols. I., II., & III. 1868-70. Royal 8vo. 63J. 



Vol. IV., parts i. to iii. 1873. * 15J. 



Menzies' (W.), Reports of Cases decided in the Supreme Court of the Cape of Gbod 
Hope. Vol. I. and Vol. II., parts i. to iv. £^. 



Vol. III., parts i. to iv. * 42/. 



In i2mo., price los. 6d,, 

SELECT THESES on the LAWS of HOLLAR) and ZEELAND. 

Being a Commentary of Hugo Grotius* Introduction to Dutch Jurisprudence, and intended 
to supply certain defects therein, and to determine some of the more celebrated 
Controversies on the Law of Holland. By DiONYSius Godefridus van der 
Keesel, Advocate, and Professor of the Civil and ^lodem Laws in the University 
of Leyden. Translated from the original Latin by C. A. Lorenz, of Lincoln's 
Inn,- Barrister-at-Law. Second Edition, with 9, Biographical Notice of the Author 
by Professor J. De Wal, of Leyden. 
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MBBCANTUiB LAW. 

In one volume, demy 8vo., 1866, price icxr. 6</., cloth, 

PRINCIPLES OF THE LAW OF STOPPAGE IN TRANSITU, 

, RETENTION, AND DELIVERY. 

By JOHN HOUSTON, of the Middle Temple, Barrister-at-Law. 



(( 



We have no hesitation in saying, that we think 
Mr. Houston's book will be a very useful accession 
to the library of either the merchant or the lawyer." 
—Solicitor^ yournal. 

" We have, indeed, met with few wprks which so 



(( 



successfully surmount the difficulties in the way of 
this arduous imdertakingf as the one before us ; for 
the language is well chosen, it is exhaustive of the 
law, and is systematised with great method.'* — 
American Law Review, 



In 8vo., , price lar. 6^?"., cloth lettered, 
A REPORT OF THE CASE OF 

THE QUEEN v. QURNEY AND OTHERS. 

In the Court of Queen's Bench before the Lord Chief Justice Cockburn. With an 
Introduction, coptaining a History of the Case, and aiii^xamination of the Cases , 
at Law and Equity applicable to it^ or Illustrating the Doctrine of Com- 
mercial Fraud. By W. F. Finlason, Barrister-at-Law. 

- - - ■ ■ - - ■ ■ ---■■_ — ■ 

In medium 8vo., 187 1, price lOf., cloth, 

8ALAMAN on LIQUIDATION & COMPOSITION with CREDITORS. 

A Practical Treatise on Liquidation^ by Arrangement and Composition with Creditors, 
under the Bankruptcy Act, 1869, comprising the Practice of the Office for the 
Registration of Arrangement Proceedings, as to Receivers, Injunctions, Meetings, 
Forms, Bills of Costs, Sections of the Acts, the Rules of 1870, and the New Rules 
of 1871, with Index. By Joseph Seymour Salaman, Solicitor. 



l2mo., 1666, price lor. 6^., cloth, 

A TREATISE ON THE GAME LAWS of ENGLAND & WALES: 

Including Introduction, Statutes, Explanatory Notes, Cases, and Index. By John 
Locke, M.P., Q.C., Recorder of Brighton. The Fifth Edition, in which are 
introduced the GAME LAWS of SCOTLAND and IRELAND. By Gilmore 
Evans, of the Inner Temple, Barrister-at-Law. 

■ " ■ — -■■ ■ ■ ■ ■ ^ ■ ■■ ■■»■— . ■■■■*■■■■■» * ■ ■ ■ -■■■■.. .- . "— ^ _-, ^ . .l-^, ■■.■■-■■■..■ — .^^ .,1. 

In royal 8vo., 1867, price lor. 6t/., cloth, 

THE PRACTICE of EQUITY by WAY of REVIVOR & SUPPLEMENT. 

"With Forms of Orders and Appendix of Bills. 
ByLoFTUS Leigh Pemberton, of the Chancery Registrar's Office. 

will fxrobably be applied to future cases.*' — Soli- 
dtorr journal. 



" Mr. Pemberton has, widi great care, brought 
together and classified all these conflicting cases, 
and has, as far as may be^ deduced principles whidi 



1 1 



In 8vo., 1873, price 5^., cloth, 

THE LAW OF PRIORITY. 

A Concise View of the Law relating to Priority of Incumbrances and of other. Rights in 
Property. By W. G. Robinson, M.A., Barrister-at-Law. 

" Mr. Robinson's book may be recommended to | tioner with a useful supplement to larger and more 
the advanced student, and will furnish the practi* I complete yfOx\i&."— Solicitors* youmai. 
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ELECTION TuA. "W. 

In CTOHTQ 8vo., 1874. price I4r., cloth lettered, 
A MANUAL OF THE 

PMOTICE OF PARLIAMENTARY ELEOT?IONS 

Throughout Great Britain and Ireland. 

COMFSiSING 

THE DUTIES of RETURNING OFFICERS and their DEPUTIES, 
TOWN CLERKS, AGENTS, POLL-CLERKS, &c., 

AND THS 

1^ of €l(£ti(m ^tMiS, Comt^t fra^tkes, k llUpl $aptent0. 

WITH 

AN APPENDIX OF STATUTES AND AN INDEX. 

By HEl^Y JEFFREYS BUSHBY, Esq., 

One of the Metropolitan Police Magistrates, sometime Recorder of Colchester. 



^•^r^^^i^i^p^^^ 



FOURTH EDITION, 

Adapted to and embodying the recent changes in the Law, including the Ballot Act, the 
Instructions to Returning Officers in England and Scotland issued by the Home Office, 
and the whole of the Statute Law relating to the subject. 

Edited by HENRY HARDCASTLE, 

OF THB INNBR TKMPLE, BARSISTSR-AT-LAW. 



"We have just received at a veiy opportune 
moment the new edition of this useful work. We 
need only say that those who have to do with 
elections will find ' Bushby's Manual ' replete with 
information and trustwordiy, and that Ii^r. Hard- 
ca^e has incorporated all the recent changes of 
the law." — Law Journal. 

" As &r as we can judge, Mr. Hardcastle, who 



is known as one of the joint editors of O'Malley 
and Hardcastle's Election Reports, has done his 
work weU. . . . For practical purposes, as 
a handy manual, we can recommend the work 
to returning officers, agents, and candidates ; and 
returning officers cannot do bettv than distribute 
this manual freely amongst their subordinates, if 
they wish them to understand their work."— >S'tf/r- 
citor^ y<mrnal^ 



A Companion Volume to the above, in crown 8vo., price %5, cloth, lettered, 

THE LAW AND PSAOTIOE OF ELEOTIOU PETITIONS, 



With an Appendix containing the Parliamentary Elections Act, 1868, the General Rules 

for the Trial of Election Petitions in England, Scotland, and Ireland, Forms of 

Petitions, &c. By Henry Hardcastle, of the Inner Temple, Barrister-at-Lhw. 

** Mr. Hardcastle gives us an original treatise 
with foot notes, and he has evidently taken very 
considerable pains to make his work a reliable 



?jide. Beginning with the effect of the Election 
etitions Act, 1868, he takes his readers step by 
step through the new procedure. His mode of 
treating the subjeot of 'particulars' will be found 



extremely useful, and he gives all the law and 
practice in a very small compass. In an Appendix 
is supplied the Act and the Rules. We can. 
thoroughly recommend Mr. Hardcastle's book as a 
concise manual on the law and practice of election 
petitions." — Law Times, 



Now ready, Volume I., price 3ar., and Volume IL, price 241., 

REPORTS OF THE DECISIONS 

OF THE 

JUDGES FOR THE TRIAL OF ELECTION PETITIONS 

IN ENGLAND AND IRELAND. 

PURSUANT TO THE PARLIAMENTARY ELECTIONS ACT, 1868, 

■ EDWARD LOUGHLIN O^MALLEY and HENRY HARDCASTLE, 

Barristbrs-at-Law. 
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^Uttni anU ftagneig' ^ttita of HeprinW of tfie (ilfartg 3aeporter£f. 



SOME RARE LAW BOOKS. 

[From ** The Albany Law Journal."] 

" Law books are not generally things of beauty. There is nothing particularly grati- 
fying to the esthetic department of the human organism in the conventional t)^ography 
and sheep-skin. Some of our publishers give considerable attention to the mechanical 
execution of their books, and deserve and receive a good degree of credit therefor. But, 
after all, their labours seldom please the- eye. In most marked contrast to even the very 
best of our books, are a series of law books that have been recently issued by Messrs. 
Stevens & Haynes, of London. They are reprints of some of the scarcest of the Old 
English Reports, and in their mechanical execution would delight the heart of Aldus 
Manutius,.Thuanus, or any other admirer of elegant editions. The black letter type of 
the originals is faithfully reproduced, the curious old-style spelling and interchange of 
letters have been closely followed, while the rich antique calf covers are, *no doubt, 
superior to anything that served to encase the original Reports. These editions have 
been carefully prepared, and some of the volumes have been enriched with notes added 
in MS. to some copy of the original by its learned owner generations ago. 

"This enterprise of Messrs. Stevens & Haynes is a matter of universal interest, 
and appeals to every lover of elegant books. The works wftich they have reproduced 
are those which were the scarcest, and for copies of which the most exorbitant prices 
were demanded. The following is a brief description of the matter of these volumes.'* 



BETiTiKWE'S CASES, T. RICHAHD H, 

t 

In 8vo., price 3/. 3J,, bound in calf antique, 

LES ANS DU ROY RICHARD LE SECOND. 

Collect' ensembl' hors les abridgments de Statham, Fitzherbert, et Brooke. Per 

Richard Bellewe, de Lincolns Inne. 1585. Reprinted from the Original 

Edition. 

hi|;hly creditable to the spirit and enterprise^ of 
private publishers. The work is an important link 
in our legal history; there are no year books of the 
reign of Richard II., and Bellewe supplied the only 
substitute by carefully extracting and collecting all 
the cases he could find, and he did it in the most 
convenient form — that of alphabetical arrangement 
in the order of subjects, so that the work is a digest 
as well as a book of law reports. It is in fact a 
collection of cases of the reign of Richard II., 
arrangecL according to theif subjects in alphabetical 
order. It is, therefore, one of the most intelligible 
and interesting legal memorials of the Middle 
Ages." — Law Times. 



" No public library in the world, where English 
law finds a place, should be without a copy of this 
edition of Bellewe." — Canada Law Journal. 

** We have here a faC'simUi edition of Bellewe, 
and it is really the most beautiful and admirable 
reprint that has appeared at any time. It isi a 
perfect gem of antique printing, and forms a most 
interesting monument of our early legal history. 
it belongs to the same class of works as the Year 
Book of Edward I. and other similar works which 
have been printed in our own time under the 
auspices of the Master of the Rolls: but is far 
superior to any of them, and is in this respect 



CUNNINGHAM'S REPORTS. 

In Svo., price 3/. 3J., calf antique, 

Cunningham's (T.) Reports in K. B., 7 to 10 Geo. II. ; to which is prefixed a Proposal 
for rendering the Laws of England clear and certain, humbly offered to the 
Consideration of both Houses of Parliament. Third Edition, with numerous 
Corrections. • By Thomas Townsend Bucknill, Barrister-at-Law. 

peace and prosperity of every nation than good 
laws and tthe due execution of them.' The history 
of the civil law is then rapidly traced. Next a 
history is given of English Reporters, beginning with 
the reporters of the Year Books from 1 Edw. III. 
to 12 Hen. VI JI. — beine near 200 years — and after- 
wards to the time of the author." — Canada Lam 
journal. 



"The instructive chapter which precedes the 
cases, entitled ' A proposal for rendering the Laws 
of England clear and certain,' gives the volume a 
degree of peculiar interest, independent of the value 
of many ot the reported cases. That chapter begins 
with words which ought, for the information of 
every people, to be printed in letters of gold. They 
are as follows: 'Nothing conduces more to the 
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CHOYCE CA.SES IK CHJUSrCEBTSr. 

• '.»...■ 

In 8vo., price 2/. zr., calf antique, ^ 

THE PRACTICE OF THE HIGH OOTJET OF CHANCERY. , 

With the Nature of the several Offices belonging to that Court. And the Reports of 
many Cases wherein Releif hath been there had, and where denyed, 

"This volume, in paper, type, and binding (like " Bellewe's Cases") is a facsimile of the antique edition. 
All who buy the one should buy the other."— CaAada Law Journal. 

r 

In 8vo., price 3/. 3J., calf antique, 

SIR G. COOKE'S COMMON PLEAS REPORTS 

In the Eeigns of Queen Anne; and Kings George I. and n. 

The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C.J. Eyre's MSS. by' Mr. Justice Nares, edited by Thomas 
TowNSEND BUCKNILL, of the Inner Temple, Barrister-at-Law. 

" Law books never can die or remain long dead an old volume of Reports may be produced by these 

so'long as Stevens and Haynes are willing to con- modern publishers, whose good taste is only equalled 

tinue them or revive them when dead. It is cer- ' by iheir enterprise." — Canada Law JoumaL 
tainly surprising to see with what facial accuracy 

BROOKE'S NEW CASES WITH MARCH'S TRANSLATION. 

In 8vo., 1873, price 4/ 4r., calf antique,. 

Brooke's (Sir Robert) New Cases in the time of Henry VIIl/, Edward VI., and 

Queen Mary, collected out of Brooke's Abridgment, and arranged under years, 

with a table, together with March's (John) Translation (^^ Brooke's New Cases 

in the time of Henry VIII., Edward VI., and Queen Mary, collected out of 

Brooke's Abridgment, and< reduced alphabetically under their proper heads and 

titles, with a table of. the principal matters. In one handsome volimie. Svo. 1873. 

Stevens and Haynes have reprinted the two books 
in one volume, uniform with the preceding volumes 
of the series of Early Reports.^'— Ca«a^ Lwut 
Journal. 



** Both the original and the translation having 
long been very scarce, and the mispaging and other 
errors in March's translation maJcing a new and 
corrected edition i)eculiarly desirable, Messrs. 



KELYNGE'S (W.) REPORTS. 

In 8vo., 1873, price 4/. ^^,, calf antique, 

Kelynge's (William) Reports of Cases in Chancery, the King's Btoch, &c., /rom the 
3rd to the 9th year of His late Majesty King George II., during which time Lord 
King was Chancellor, and the Lords Raymond and Hardwicke were Chief 
Justices of England. To which are added, seventy New Cases not in the First 
Edition. Third Edition. In one handsome volume. Svo. 1873. 

KELYNG'S (SIR JOHN) CROWN CASES. 

In 8vo., 1873, price 4/. 4^., calf antique, 

Kelyng's (Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign of King 
Charles U. , with Direction^ to Justices of the Peace, and others ; to which are 
/added. Three Modem Cases, viz., Armstrong and Lisle, the King and Plummer, 
the Queen and Mawgridge. Thind Edition, containing several additional Cases 
never before printed, together with a Treatise upon the Law and Proceed- 
ings IN Cases of High Treason, first published in 1793. T^® whole carefully 
revised and edited by Richard Loveland Loveland, of the Inner Temple, 
Barrister-at-Law. 

" We look upon this volume as one of the most 
important and valuable of the unique reprints of 
Messrs. Stevens and Haynes. Little do we know 
of the mines of legal wealth that lie buried in the 
old law books. But a careful examination, either of 
the reports or of the treatise embodied in the volume 
now before us> will give the reader some idea of the 



good service rendered by Messrs. Stevens & Haynes 
to the profession. . . Should occasion arise, the 
Crown prosecutor as well as counsel for the prisoner 
will find in this volume a complete vade ntecunt of 
the law of high treason and proceedings in relation 
thereto." — Canada Law Journal, 



Other Volumes are in Progress. 
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In 8vo., 1867, price ;2ij., cloth, 

A Treatise on the Companies Act, 1862. 

With Special Reference to Winding-up, for the purposes of Reconstruction or Amal- 
gamation ; with Orders, Forms, and Precedents. Together with a Supplement, 
containing the Companies Act, 1867, with Notes, and a Digest of Additional 
Cases. By G. Lathom Browne, of the Middle Temple, Barrister-at-Law. 
^ The Supplement may be had separately, price 2s, dd,, cloth. 

''This work is exceedingly well done; and is 
just such a one as solicitors, directors, officers, 
shareholders^ and creditors of joint-stock companies 
ought to possess for the guidance and government 
of their conduct in regard to their interests, duties, 
or obligations in the company with which they may 
be connected.'* — Money Market Review, 



** Perspicuous statement and felicity of arrange- 
ment characterise the work throughout. . . . From 
his experience as a liquidator and a director, our 
author has been able to offer a work of a very 
practical nature, and at the same time of value to 
the profession."— Zoxo Magazine. 



BIBIiIOTHECA IiEGUM. 



In 1 2mo. (338 pp.)> price '2^., cloth lettered, / 

A CATALOGUE OF LAW BOOKS. 

Including all the Reports in the vapous Courts of England, Scotland, and Ireland j with 
a Supplement to January, 1874. By Henry G. Stevens and Robert W. 
Haynes, Law Publishers and Booksellers ; Exporters of Law and Miscellaneous 
Literature ; Foreign and Colonial Literary Agenis, &c. &c. 

In royal 8vo., 1872, price 28J., cloth lettered^ 
AN USTDJeiX. TO 

TEIV THOUSAND PRECEDENTS IN CONVEYANCING, 

AND TO 

COMMON AND COMMERCIAL FORMS. ' 

Arranged in Alphabetical order with Subdivisions of an Analytical Nature ; together 
with an Appendix containing «n Abstract of ttfe Stamp Act, 1870, with a Schedule 
of Duties ; the Regulations relative to, and the Stamp Duties payable on, Probates 
of Wills, Letters of Administration, Legacies, and Succe^^^jions. By Walter 
Arthur Copinger, of the Middle Temple, Barrister-at-Law, Author of **The 
Law of Copyright in Works of Literature and Art." 

which cannot fail to be of practical use, but has 
successfully elaborated the work designed by com- 
bining a, perspicuous order of arrangement with a 
most exhaustive table of contents, and most copious 
references to precedents. The Index is arranged 
in alphabetical order, with subdivisions of an analy- 
tical nature, the latter being made throughout sub- 
servient to the former. 



" We cannot close this review of Mr. Copinger's 
publication better than with the apt quotation with 
which he inaugurates it : ' Knowledge is of two 
kinds : we know a subject ourselves, or we know 
where we can find information upon it.'" — Law 
youmai. 



Mr. Copinger has not only designed an Index 



In 8vo., 1871, price 5^., cloth, 

THE LAW OF NEGLIGENCE, 

Illustrated by the Recent Decisions of the Courts of the United Kingdom and America. 
By Robert Campbell, Advocate of the Scotch Bar, and of Lincoln's Inn, 

Barrister-at-Law. 

In this Essay, the Author reviews old principles in the light of recent decisions ; combining 
the point of view of the practitioner — noting the latest phase of judicial opinion ; 
with the attempt to digest and harmonize the law, so that (if possible) new decisions 
may seem to illustrate old and familiar principles, or that the extent and direction 
of the change introduced by each decision may be correctly estimated. 



** I would also refer to some ingenious remarks 
as to the misapplication of the term * gross neg- 
ligence* which are to be found in a very good book 
— Campbell's Law of Negligence." — mr. Justice 
WiUes in the case of ** OHenheim v. White Lion 
Hotel Co." 

*' We presume from this being styled the first of 
a series of practical Law Tracts, that Mr. Campbell 



is about to devote his attention to other subjects, 
which, from the success of his first attempt, we 
shall expect to see him elucidate considerably. If, 
however, he should ever find time tp expand this 
tract on the Law of Negligence into a complete 
treatise, we shall expect to find it one of the 'most 
satisfactory text-boofcs on English layr."— -Solicitors' 
Journal, 
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AMERICAN LAW WORKS 

IMPORTED BY 

STEVEl^S AND HAYNES. ' 

*^* Should the Profession have any difficulty in procuring any of the following 
Books through their usual Bookseller, application to Stevens & Haynes will meet with 
prompt attention, 

ABBOTT'S NEW TOEK DIGEST. 

Entirely recast, revised, corrected, and consolidated. A Digest of New York Statutes 
and Reports from the Earliest Period to the Year 1873. Comprising the Adjudi- 
cations of all the Courts of the State, together with the Statutes of General 
Application. By Benjamin Vaughan Abbott and Austin Abbott. In 6 
royal 8vo. volumes, price 9/. 15^., bound. 

ABBOTT'S (B. V.) TREATISE UPON THE U.S. COURTS 

AND THEIR PRACTICE : 

Explaining the Enactments by which they are controlled ; their Organisation and Powers ; 
their peculiar Jurisdiction; and the modes of Pleading and Procedure in them. 
Second Edition. Two vols., royal 8 vo. 1 871. 3/. 

■■■- — .— -■- - I — I.,, ,_ , m ^ ^1 I ■■ ■ — I 

Now ready, Volumes I. to XII., 

THE AMERICAN REPORTS. 

, Containing all Casks op General Value, 

DECIDED BY THE COURT OF LAST RESORT IN' EVERY STATE 

IN THE UNION. 

The Reports of the Courts of Last Resort of the several States contain cases of 
great general importance, and which are always considered as high authority by the 
Courts of the other States, but they are buried beneath a mass of practice and local 
cases of no value outside of the States in which they are decided. 

In "The American Reports" the plan is to give all cases having a general value, 
hereafter decided by the Court of Last Resort in every State, unencumbered by Practice 
Cases and those of local importance only. 

AMERICAN CONSTITUTIONS: 

Comprising the Constitution of each State in the Union, and of the United States, with 
the Declaration of Independence and Articles of Confederation ; each accompanied 
by a Historical Introduction and Notes, together with a Classified Analysis of the 
Constitutions, according to their subjects, showing, by comparative arrangement, 
every Constitutional Provision now in force in the several States ; with References 
to Judicial Decisions, and an Analytical Index. Illustrated by carefully engraved 
fac-similes of the Great Seals of the United States, and of each State and Territory. 
By Franklin B. Hough. In two vols., price 70?., bound. 1872. 

THE AMERICAN LAW REVIEW. 

A Quarterly Journal of American Jurisprudence, &c. Price 6j. each number. 

* 

The principal features of this Review are treatises upon practical or theoretical 
points of law, reports of leading cases, regular digests of the current series of English. 
Reports and of the principal American cases from the courts of all the States, brief 
critical notices of new law-books, and in each number a ** Summary of Events," where 
notes of decisions, legal intelligence, and professional gossip are grouped under local 
headings. 

TELEGRAPH CASES. 

Allen's Reports of Telegraph Cases decided in the Courts of America, Great Britain and 

Ireland, 1851-72. Royal 8vo. 1873. 3$^. law calf. 
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In 8vo., 1873, price 15J., bound, 

MANUAL OF THE LAWS AND GOUBTS OF THE 

UNITED STATES, 

AND OF THE SEVERAL STATES AND TERRITORIES. 

By Horace Andrews, of the New York Bar. 

This book is a complete summary in convenient form of the Jurisdiction of all the Courts, 
and of the Laws of the United States and all the other States and Territories, for 
the use of Lawyers, Notaries, Commissioners, Collecting Agents and business men. 



From The Times. 
" Among recent publications has been a ' Manual 
of the Laws and Courts of the Udited States/ and 
of the several States and Territories, with a Dic- 
tionary of reliable practising lawyers, edited by 
Mr. Horace Andrews, A.M., of the New York 
Bar. The business relations of the two countries 
are extending with such rapidity as to render a 
work of the kind indispensable for use on this side, 
and the task seems to have been carefully per- 
formed by Mr. Andrews. It will not only serve to 
prevent contracts being entered into in ignorance 
of peculiar local statutes, but in many questions 
that may arise will save the delay and expense that 



would be caused by the necessity for correspon- 
dence ; while to intending settlers also it wiU be 
a guide with regard to exemption and homestead 
' laws, rates of interest, rights of married women, 
taxation, and other points bearing on their future 
course." 

** The work, we are told in the Preface, is de- 
signed for lawyers and business men. The object 
appears to be to give a plain statement of the law, 
practice, and procedure of the courts, without the 
citation of authority, so as to be a guide to nonpro- 
fessional persona, It must prove a most useful 
epitome, for it contains a great amount of varied 
information." — Law Times. 



EIRE INSURANCE CASES. 

Being a Collection of all the Reported Cases on Fire Insurance in England, Ireland, 
Scotland, and America, from the earliest period to the present time. Chronologi- 
cally arranged. With Notes and References. By Edmund H. Bennett. 
Vol. I., covering the period from 1729 to 1839 ; Vol. II., covering the period 
from 1840 to 1849. Two vols., royal 8vo. 1872-3. Price 3/. I5j"., law calf. 



It is proposed to issue a collection of 0// 1^ cases 
on Fire Insurance from the earliest period to the 
present time, chronologically arranged, with notes 
and references, by Hon. Edmund H. Bennett, 
of the Boston Bar. The Series will embrace all 
the reported cases^ England, Ireland, Scotland, 
and America, including Canada and the British 
Provinces. The opinions of the Court will always 
be given in full, but the arguments of Counsel and 
the reporter's statement will be sometimes con- 
densed. New head-notes will also be frequently 



introduced, and foot-notes and references to other 
Cases added. The Court by which the Case was 
determined, and the volume and page where origin- 
ally reported, will distinctly appear. A Table of 
Cases, both of those reported and of those only 
cited, with a full Index, will be found in each 
volume. 

The volumes to complete the Work, and bringing 
the Cases to the present time, will be published at 
an^arly period. 



Royal 8vo., 1873, price 42^-., law calf, 

BJOELOW'S INDEX OF OVEBRULED CASES. 

The attempt has been made in this Volume to collect all the reported cases from the 
earliest period to the present time which have been revised, overruled, denied, doubted, 
or modified, with such of the cases explained or distinguished as were deemed important; 
and, for the accomplishment of this purpose, all the Reports of the English, Irish, and 
American Courts have been examined, and for the most part page by page. The number 
of cases amounts to twenty thousand. 

" A book which every lav^er will find it useful to have at his elbow." — 
Solicitors* Journal. 



Royal 8vo., 1872, price 31/. 6d,, 

A TREATISE ON THE LAW OF ESTOPPEL, 

AND ITS APPLICATION IN PRACTICE. 
By Melville M. Bigelow. 
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LIFE AND AGGn)ENT INSURANCE REPORTS. 

Vol. I. — Containing Reports of all the published Life and Accident Insurance Cases 
determined in the American Courts prior to January, 1871. With Notes to 
English Cases. Vol. II. — Containing all the Cases adjudicated on in the American 
and English Courts since the publication of Vol. I. ; together with the prior 
leading English Life and Accident Insurance Cases. Vol. III., embraces the cases 
decided since January 1872, and also all the Scotch and Canadian cases of general 
interest, and such of the English and Irish cases as were not published in the 
second volume. The Scotch cases are as valuable as they are inaccessible to the 
Profession generally. By Melville M. Bigelow, of the Boston Bar. Three 
vols., royal 8vo, 1871-4. Pritee 5/. lar., law calf. 



The subject of Life and Accident Insurance 
has within a few years sprung into such absorbing 
interest in the Courts, that it has been thought that 
a collection of the Cases upon this branch of the 
law would prove acceptable. 



These Cases decide interesting and important 
questions concerning Suicide, Insurable Interest, 
Restrictions upon Residence and Travel, Receipt 
of Premium after Forfeiture, . Death in Known 
Violation of Law, &c. 



BISHOP'S GOMMENTABIES ON THE CRIMINAL LAW. 

Two vols., royal 8vo. Fifth Edition. 1872. 3/. loi., cloth. 



Fifth Edition, 1873, ^wo volumes, royal 8vo., 3/. loj., doth, 

COMMENTARIES ON THE LAW OF MARRIAGE AND 

DIVORCE. 

With the Evidence, Practice, Pleading, and Forms ; also of Separations without Divorce, 
and of the Evidence of Marriage in all issues. By Joel Prentiss Bishop. 

This work has been thoroughly revised. The new matter added to this edition is in amoimt equal to 
nearly one-fourth of a volume. 

BISPHAM'S PRINCIPLES OF EQUITY. 

A Treatise on the System of Justice Administered in the Courts of Chancery. By George 
Tucker BiSPH AM, of the Philadelpliia Bar. 8vo. 31^.6^. 

BLISS (G.). THE LAW OF LIFE INSURANCE. 

» 

With a Chapter on Accident Insurance. 
Second Edition, royal 8vo. 1874. 35^., cloth. 

In one volume, royal 8vo., 1873, price 35 j., cloth, 

BROWNE ON THE LAW OF TRADE MARES 

AND ANALOGOUS SUBJECTS 
(Firm Names, Business Signs, Goodwill, Labels, &c.). 

THE CIVIL CODE OF LOWER CANADA. 

Together with a S)mopsis of Changes in the Law, References to the Reports of the 
Commissioners, &c., and a complete Index. By THOMAS McCoRD, Advocate. 
i2mo. New Edition. 1873. Js, 6d, bound. 

• ■ ■ r 

Royal 8vo., Foufth Edition, 1873, price 40J., cloth. 

CURTIS' TREATISE ON THE LAW OP PATENTS 

For Useful Inventions in the United States of America, and the Remedies for their 

Infringement. 
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FISHEE (SAMUEL S.). BEFOBTS OF GASES ABISING 
UPON LETTEBS PATENT FOB INVENTIONS, 

Determined in the Circuit Courts of the United States. 1848-71. In 4 vok., royal Svo. 

1870-72. 21/. 



GBEEN'S CBIMINAL LAW BEPOBTS. 

Being. Reports of Cases determined in the Federal &.nd State Courts of the United States, 
and in the Courts of England, Ireland, Canada, &d. With Notes by N. St. 
John Green. Vol. I., royal 8vo., price 40?., law calf. 

LEADING GASES ON MEBGANTILE LAW. 

Fifth Edition. Enlarged and Improved. Being Select Decisions of American Courts, 
with especial Reference to Mercantile Law, with Notes. The whole Work has 
been thoroughly revised, and largely increased by the introduction of several 
entirely new heads of practical interest, by Hon. J. I. C. Hare and Jno. Wm. 
Wallace, Esq. In 2 vols., royal Svo. Price 3/. 15J., law calf. 

HADLET'S INTBODUGTION TO BOMAN LAW, 

In Twelve Academical Lectures. i2mo. 1874. js, 6d, 

' MX7NIGIPAL LAW OF ONTARIO, CANADA. 

In one vol., 8vo., price 35J., calf. 

The Municipal Manual, containing the Municipal and Assessment Acts, and Rules qf 
Court for the Trial of Contested Municipal Elections, with Notes of all decided 
Cases, some additional Statutes, and a full Index. By Robert A. HarrisoN) 
D.CL., one of Her Majesty's Counsel. Third Edition. Svo. Toronto, 1874. 

In royal Svo. 1874. Price 35 j., cloth. 

A TREATISE on EXTRA.OSDINABT LEGAL REMEDIES. 

Embracing MANDAMUS, QUO WARRANTO and PROHIBITION. By 
V James L. High, of the Chicago Bar. 

on a branch of law commdn to both countries with- 
out citing the legal decisions in both countries. 
Another merit in Mr. High's work is that, * follow- 
ing the inductive method, he has endeavoured to 
group and generalise the results of his Investiga- 
tions, so as to ascertain the governing principles 
underlying all the decisions, and to state these in 
the ttxt with as much brevi^ as seemed consistent 
with clearness.' As the work of an American, the 
treatise under notice is one of the best which we 
have met with." — Law Times. 



" Mr. High is quite right when he says that no 
single treatise covers the ground which he now 
occupies, ' no previous writer having ever attempted 
a treatise upon either of the subjects here embraeed, 
which should be founded upon and include the 
result of all the English and American decisions.' 
On this score the book is welcome, and we think 
that American jurisprudence has attained to such 
excellence, and has been built up by men of vast 
learning, whose* successors have proved most 
worthy, that it is impossible to write a text book 



TT TT.T.TAPTl (R) THE LAW ,0F NEW TRIALS, AND 

OTHER REHEARINGS; 

Including Writs of Error, Appeals, &c. Second Edition.' Royal Svo. 1872. 35 j. 

BILLIARD ON THE LAW OF SALES OF PERSONAL 

PROPERTY. 

Third Edition. Royal Svo. 1869. 3IJ. 6d., cloth. 

IDAHO REPORTS. 

Cases Argued and Adjudged in the Supreme Court of the Territory of Idaho, January 

1866 to August 1867. Onfi vol., Svo. 1867. 2/. lOf. 



^r^' 
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ESNT'S C0MMEKTABIE8 ON AMERICAN JCAW. 



COMMENTARIES ON AMERICAN LAW. 

By Hon. James Kent. Edited and Revised by O. W. Holmes, Junr. 12th Edition. 

4 vols, royal 8vo. 1873. 5/. cloth. 

In the present edition of this work an attempt has been made to bring it down through the quarter of 
a century which has elapsed since the author's death. 

The great weight attaching to any opinion of Chancellor Kent has been^deemed a sufficient reason for 
not attempting any alteration in Ris text or notes. To insure accuracy, this edition has been printed from 
the eleventh, and then carefully read with the sixth, which contained the author's last corrections. The 
original text has been scrupulously restored, except that, whenever a difference between the proofs and the 
sixth edition has occurred in a citation, it has been corrected in the proper abbreviated form. In this way a 
large proportion of the author's citations have been verified ; and it is believed that the present revision, 
together with the care which former editors have bestowed, has insured their accuracy. ' 



Royal 8vo., Vol. I., price 32J., cloth, 

A SELECTION OF GASES ON THE LAW OF 

CONTRACTS. 

With References and Citations. By C. C. Langdell, Dane Professor of Law in 

Harvard University. 

of English, Scotdi, Iri^, American, and even of 
French Law, in order that he might present their 
jewels to his pupils." — Lato yournal. 



"The design of this work is both novel and 
good "Solicitors^ yournal. 



Mr. Lang^ell has rummaged the vadt libraries 



Royal 8vo., Vol. I., price 35^., cloth, 

LEADING CASES ON SALES. 

A Selection of Cases on the Law of Sales of Personal Property. With References and 
Citations. ' By C. C. Langdell, Dane Professor of Law in Harvard University. 



"We have before noticed Professor Langdell's 
Selection of Cases on the Law of Contracts. The 
present work is on the same plan. 

" For those students who desire to know what 
the fundamental principles of law are, and the 
method in which they have been worked out and 
applied, we know no work to which we would 
sooner recommend them. 

"We have said that these books were mainly 



intended to be useful to students ; but if there are 
any practising lawyers who still have the time and 
taste to 'read law,' we can promise them that 
they will £bd no legal study more delightful than 
that of tracing the history of opinion through 
the pages of these books. ... To understand 
fully how good these books are, the reader must 
be a pretty good lawyer himself." — American Law 
Review, 



MAY'S LAW OF INSURANCE. 

In royal 8vo. 1873. 38^., cloth. 

The Law of Insurance as applied to Fire, Life, Accident, Guarantee, and other non- 
Maritime risks. By John Wilder May. 

MORSE ON ARBITRATION AND AWARD. 

The Law of Arbitration and Award. ]By John T. Morse, Jun. 8vo. 35J., cloth. 

NEBRASKA REPORTS. 

Reports of Cases in the Supreme Court of Nebraska. By James M. WoolwqRth, 

Counsellor-at-Law. 3 vols., 8vo. 1871-73. 7/. lor. 



NEVADA REPORTS. 

Reports of Cases Determined in the Supreme Court of the State of Nevada. Eight vols., 

8vo. 1865 to 1873. 24/. 

%♦ These Reports contain numerous Decisions upon Mines and Mining Claims, 

Mining Rights, &c. 
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NEW TORE SUPREME COURT REPORTS. 

Reports of Cases Argued and Determined in the late Supreme Codrt of tlie State of 
New York, 1842, 1843, ^^^ '844. By T. M. Lalor. Being a continuation of 
Hill and Denio's N. Y. Reports. One vol., 8vo. 1857. 30J. 

THOMPSON AND COOKE'S NEW, TORE SUPREME 

COURT REPORTS. 

COMMENCING JUNE, 1873. 
Vols. I., II., and III. now Ready. Price 35^. each, law calf. 

NEW TORE. 

Reports of Cases Argued and Determined in the Superior Court of the City of New 
York. By J. McSvveeneY. 1869-70. Two vols., 8vo. 3/. \os. 



THE CIVIL CODE OF THE STATE OF NEW TORE. 

Reported complete by the Commissioner of the Code. 8vo. 1865. i8j. 

OREGON REPORTS. 

Reports of Cases Argued and Determined in the Supreme Court of the Territory of 
Oregon, and of the State of Oregon, 1853 to 1870; and Cases in the Circuit 
Courts of Oregon. 1867 to 1872. Three vols., 8vo. 9/. 

Sixth Edition, i873,« thoroughly revised, three volumes, royal 8vo., 5/., cloth, 

PARSONS ON CONTRACTS. 

" In this edition the whole work has been recast and thoroughly revised ; new chapters on the law of 
Patents, Copyright, Trade-marks, and Telegrams, inserted ; additions made to almost every section ; and 
more than tnirteen hundred recent cases quoted from or cited. Every effort has been made to render the 
work worthy the acceptance it finds with the profession." — Author's Preface to the Sixth Edition. 

PARSONS' (T.) LAW OP, SHIPPING AND THE 

PRACTICE IN ADMHtALTT. 

Two vols., royal 8vo. 1869. 3/. 3^. cloth. 

PARSONS' (T.) LAW OF MARINE INSXTRANCE AND 

GENERAL AVERAGE. 

Two vols., royal 8vo. 1868. 3/. cloth. 

FASCHAL'S DIGEST OF THE LAWS OF TEXAS, 

Carefully Annotated. One vol., large 8vo. 1866. 

PHILLIPS ON INSURANCE. 

A Treatise on the Law of Insurance (Marine, Life and Fire). By Willard Phillips. 
Fifth Edition. In tw^o volumes, 8vo. 1867. Price 3/. 3^., cloth. 

In royal 8vo., 1872, price 25 j., cloth, 

THE LAW OF APPELLATE PROCEEDINGS, 

In relation to Review, Error, Appeal, and other reliefs upon final judgments. 

By T. M. Powell. 
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Fourth Edition, royal 8vo., 1873, 36;., doth lettered, 

A PRACTICAL TREATISE ON THE LAW OF 
COVENANTS FOB TITLE. 

By William Henry Rawle. Fourth Edition, revised and enlarged. 

In the preparation of this edition every line has been carefully considered, and every authority recon- 
sulted. Much of it has been written over,— in particular, the introduction, the chapter on " the usual 
covenants," on the covenant against encumbrances, on covenants running with the land, and as to their 
operation by way of estoppel or rebutter. The subject of the measure of damages has been considered 
separately, and a new chapter has been added, — ^" The jurisdiction of equity as to covenants for title." It 
is believed that the treatise now correctly represents the present state of the law in England and in 
America. 
I 

In two volumes, royal 8vo., 1873, price yar., cloth, 

THE LAW OF RAILWATS.' 

Embracing Corporations, Eminent Doipains, Contracts, Common Carriers of Goods and 
Passengers, Telegraph Companies, Equity Jurisdiction, Taxation, Constitutional 
Law, Investments, etc., etc. By Isaac F, Redfield, LL.D., Chief Justice of 
Vermont. Fifth Edition, carefully revised and enlarged. 

SGHOULER (J.) ON THE LAW OF DOMESTIC 

RELATIONS; 

Embracing Husband and Wife, Parent and Child, Guardian and Ward, Infancy, and 
Master and Servant. Second Edition. One vol., royal 8vo. 1874. 3&r. cloth. 



SCHOULER (J.). A TREATISE ON THE LAW OF 

PERSONAL PROPERTY. 

8vo. 1873. 35 J. cloth. 

SHEARMAN AND REDFIELD ON THE LAW OF 

NEGLIGENCE. 

Third Edition, royal 8vo. 1874. 35 j. cloth. 



JUDGE STORY'S WORKS. 



In two volumes, royal 8vo., 1873, price 75 j., cloth, « 

COMMENTARIES ON EQUITY JURISPRUDENCE. 

As administered in England and America. By Joseph Story, LL.D. 
Eleventh Edition, carefully rwrised, with Notes and Additions, by F. J. Balch. 



COMMENTARIES ON AGENCY. 

Eighth £dition. By N. St. John Green. 35^. cloth. 



COMMENTARIES ON BAILMENTS. 

Eighth Edition. By E. H. Bennett, Es^. 31J. &/. cloth. 



COMMENTARIES ON PARTNERSHIP. 

Sixth Edition. By John C. Gray, Junr. 31J. 6^?! cloth. 



COMMENTARIES ON CONFLICT OF LAWS. 

Seventh Edition. By Edmund H. Bennett. 35^. cloth. 



i 
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In two volumes, royal 8vo., 1873, price 63J., cloth, 

COMMENTARIES ON THE CONSTITUTION OF THE 

UNITED STATES. 

With a Preliminary Review of the Constitutional History of the Colonies and States 
befote the adoption of the Constitution. By Joseph Story, LL.D. In two 
volumes, royal 8vo. Fourth Edition, with Notes and Additions, by Thomas M. 

COOLEY. 

STORY (W. W.) ON THE LAW OF CONTRACTS. 

Fifth Edition. Revised and enlarged by Melville M. Bigelow. Two vols., 

royal 8vo., price 75 j. cloth. 

THE SOUTHERN LAW REVIEW 

Is a Quarterly Magazine, devoted to the interests of the Legal Profession, and contains, 

in each number, two hundred pages of reading matter. 

The Albany Law Journal says : ** The * Southern Law Review ' is winning a 
deservedly good reputation by the excellence of its contents, and the ability "with whicli 
it is conducted." 



A TREATISE ON THE VALIDITY OF VERBAL 

AGREEMENTS. 

As affected by the Legislative Enactments in England and the United States, commonly 
called the Statute of Frauds ; including also the effect of Partial and Complete 
Performance and the sufficiency of the Writing in Cases where Verbal Agreements 
are not valid ; together with other kindred matters ; to which are prefixed transcripts 
of the various Statutes on the subject now in force in both Countries. 

By Montgomery H. Throop. Vol. I., royal 8vo. 1870. Price 35 j. cloth. 

TOWNSHEND'S TREATISE ON THE WRONGS CALLED 

SLANDER AND LIBEL. 

And on the Remedies for those Wrongs. By John Townshend, of the New York Bar, 

Second Edition. 1872. 38?. cloth. 



UNITED STATES CIRCUIT COURT REPORTS. 

Reports of Cases at Law and Equity, and in the Admiralty, Determined in the Circuit 
Court of the U. S. for the District of Maryland. By R. B. Taney, Chief Justice 
of the Supreme Court of the U. S. April T. 1836 to April T. 1861. One vol., 
8vo. 35J. 

UNITED STATES DISTRICT COURT REPORTS. 

Reports of Cases Argued and Determined in the District Courts of the U. S. within the 
Second Circuit. By Robert D. Benedict. 1865 to 1871. Four vols. 8vo. 9/. 

%* Numerous and valuable Decisions concerning Collisions at Sea are contained in 
these volumes. The Reports in all the U. S. District Courts contain Decisions in 
Admiralty. 



WASHINGTON TERRITORY REPORTS. 

Opinions of the Supreme Court of the Territory of Washington, 1854 to 1864, 

One vol., 8vo. 2/. lar. 
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AMERICAN LAW yNORKS.—^pniinued. 



WHABTON'S CRIMINAL LAW. 

Seventh and Revised Edition. Three vols., royal 8vo. 1874. 
Vol. I. Principles/Pleadino, and Evidence. Vol. II. Crimes. Vol. III. Practice. 

Price £s* cloth. 

A TREATISE ON THE CRIMINAL LAW OF THE UNITED STATES. By 
Francis Wharton, LL.p., Author of "Conflict of Laws," "Precedents of 
Indictments and Pleas*" " Medical Jurisprudence," ** Law of Homicides," &c. 

The third volume of this edition is substantially new, and comprehends an indei)endent treatise on 
Criminal Practice. The chapters on Crimes, which in prior editions were spread over the second and 
third volumes, are' now consolidated in the second. The whole work has been thoroughly revised and 
re-written, and upwards of six hundred pages of additional matter incorporated in the text. To enable this 
extension to be more readily mastered, the topics have been re-arranged, devoting the first volume to 
Principles, Pleading, and Evidence ; the second to Crimes : and the third to Practice. 

Recent investigations having shown that the chief maxims and definitions of the English Criminal Law 
have been largely derived from the Roman and Canon Law, has led to the introduction in this edition of a 
new feature — the references to the early jurists laying down and illustrating these maxims and definitions, 
as well as to such ^ints in the dissertations of the more modern jurists as may be consulted with 
advantage. In making frequent references to these authorities there has been no relaxation of the 
vigilant scrutiny and careful analysis due to the adjudications of the Anglo* American Courts. So far from 
this being the case, there is not a citation in the former texts which has not for this edition been verified, 
and, as i^r as known, there is not a single intermediate reported English or American criminal decision 
that has not been scrutinized and introduced. Nor is this all. The student will see by comparison that 
the text has been so subdivided that each point is now presented in its own separate analytical place. 
That the labour thus applied is made only the more fruitful by the introduction of cognate foreign 
jurisprudences, will be conceded by all who will examine the sections devoted to Presumptions, to Casual 
Connection, to Estoppel by Consent, to Omissions, to Conflict of Jurisdictions, to Conspiracy, and to 
Attempts. The treatise now covers the whole field of Criminal Jurisprudence, and is commended with 
confidence to those engaged in the application of our criminal law, whether as practitioners or judges. 

Third Edition, 1873, ^wo volumes in three, price 5/. 15J. 6d., law calf, 

WHARTON AND STILL^'S MEDICAL 
JURISPRUDENCE. 

The first volume containing a Treatise on Mental Unsoundness, embracing a general view 
of Psychological Law, by Francis Wharton, LL.D. The second in two parts, 
embracing the topics of Foetus and New Born Child, and Difference of Sex, by 
Samuel Ashhurst, M.D., of Philadelphia ; Poisons, by Robert Amory, M.D., 
of Brookline, Mass.; Wounds and Signs of Death, by Wharton Sinkler, M.D., 
of Philadelphia ; Psychological and Legal Notes, by Francis Wharton, LL.D. 

'I So far as we can judge, the work constitutes a most complete and valuable encyclopaedia of medical 
j urisprudencc."—'Soiu:ttors' journal. 

In royal 8vo., 1872, price 36^., cloth, 

CONFLIGT OF LAWS ; OR, PRIVATE INTERNATIONAL 

LAW. 

Including a Comparative View of Anglo-American, Roman, German, and 
French Jurisprudence. By Francis Wharton, LL.D. 

WHITING (W.). 
WAR POWERS UNDER THE CONSTITUTION OP THE 

UNITED STATES. 

With an Appendix of Cases. Svo. 1871. :2ij". cloth. 

WOTHERSPOON'S MANUAL OF THE PRACTICE AND 

PROCEDURE IN THE SEVERAL COURTS HAVING CIVIL JURIS- 
DICTION IN THE PROVINCE OF QUEBEC. i2mo. 1870. 12s. 6d. 



\* Any Foreign Works not in stock can be supplied (if in print) in a 

few weeks from date of order. 
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This day is published, in 8vo., Third Edition, prico 55., cloth, 



THE 



MAMIED WOMEN'S PROPERTY ACT, 1870, 



AND THE 



Married Women s Property Act, i8yo, 

Amendment Act, i'8y^. 

ITS RELATIONS TO THE 

DOCTEINE OF SBPAEATE USE. 

WAS^ f^pniVt): of dtatutttf, Catltsi anif -gaxmi. 

BY 

J. R. GRIFFITH, B.A., Oxoif, 

OP Lincoln's inn, babbisteb-at-law. 
In post 8vo., 1874, Fourth Edition, price 15J., cloth, 

INTRODUCTION 

TO 

THE STUDY OF tNTERNATIONAL LAW, 

DESIGNED AS AN AID IN TEACHING, and IN HISTORICAL STUDIES. 

By Theodore D. Woolsey, late President of Yale College. 

Fourth Edition, revised and enlarged. 



" The fact that President Woolsey's treatise 0x1 
International Law has already reached a fourth 
edition may be taken as evidence of the increasing 
attention now paid to the subject of which it treats 
by all who lay claim to a liberal education in the 
United States. Certainly the long contijoversy 
maintained with this country in regard to the 
recognition of Confederate belligerency and the 
depredations of the * Alabama ' and its sister 
cruisers proves that no people stands more in need 
of enlightenment on the subject. The first edition 
of President Woolsey 's work appeared in i860 ; the 
second, considerably enlarged, four years later; 



and the third, with further valuable additions, in 
1871. The fourth edition which now appears like- 
wise contains various additions. The work is in- 
tended for students rather than lawyers, the author 
having undertaken its preparation while lecturing 
on International Law and History at Yale College. 
To the original historical sketch of the subject, 
corrected and enlarged. Dr. Woolsey has added, 
in the form of a second appendix, a pretty full 
summary of the various treaties which form the 
landmarks of international jurisprudence, and in the 
notes newly introduced he has brought down the 
discussion to the present time." — Saturday Review. 



In 8vo., 1872, price 7j. 6d.f cloth, 

AN EPITOME AND ANALYSIS OF SAVIGNY'S TREATISE ON 

OBLIGA TIONS IN ROMAN LA W. 

By Archibald Brown, M. A. Edin. and Oxon. and B.C.L. Oxon., of the Middle 

Temple, Barrister-at-Law. 



■wri 



"Mr. Archibald Brown deserves the thanks 
of all interested in the science of law, whether 
as a study or a practice, for his edition of 
Herr von Savigny's great work on * Obligations.* 
Mr. Brown has undertaken a double task — the 
translation of his author, and the analysis of his 
author's matter. That he has succeeded in reducing 
the bulk of the original will be seen at a glance ; 
the French translation consisting of two volumes, 
with some five hundred pages apiece, as compared 
with Mr. Brown's thin volume of a hundjed and 



fifty pages. At the same time the pith of Von 
Savigny's matter seems to be very successfully pre- 
served, nothing which might be useful to the 
English readerbeing apparently omitted. 

" The new edition of Savigny will, we hope, be 
extensively read and referred to by English lawyers. 
If it is not, it will not be the fault of Uie translator 
and epitomiser. Far less will it be the fault of 
Savigny himself, whose clear definitions and accu- 
rate tests are of great use to the legal practitioner." 
— -Z-aw Jourftal. 
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THE LAW OP EXTRADITION. 



Just published, Second Edition, in 8vo., price iSs., cloth, 

A TREATISE UPON 

THE LAW OF EXTRADITION. 

• WITH the] 

CONVENTIONS UPON the SUBJECT EXISTING BETWEEN 
ENGLAND AND FOREIGN NATIONS, 

AND , 

THE OASES DECIDED THEREON. 

By EDWARD CLARKE, 

OF LINCOLN'S INN, BARRISTER-AT-LAW, AND LATE TANCRED STUDENT. 



** Mr. Clarke's accurate and sensible book is the best authority to which the English 
reader can turn upon the subject of Extradition." — Saturday Review, 

** The opinion we expressed of the merits of this work when it first appeared has been 
fully justified by the reputation it has gained. This new edition, embodying and ex- 
plaining the recent legislation on extradition, is likely to sustain that reputation 

There are other points we had marked for comment, but we must content ourselves with 
heartily commending this new edition to the attention of the profession. It is seldom we 
come across a book possessing so much interest to the general reader and at the same 
time furnishing so useful a guide to the lawyer." — The Solicitors^ Journal. 

"The appearance of a second edition of this treatise does not suiprise us* It is a 
useful book, well arranged and well written. A student who wants to learn the principles 
and practice of the law of extradition will be greatly hdped by Mr. Clarke. Lawyers 
who have extradition business will find this volume an excellent book of reference. 
Magistrates who have to administer the extradition law will be greatly assisted by a 
careful perusal of * Clarke upon Extradition.' This may be called a warm commenda- 
tion, but those who have read the book will not say it is unnjerited. We have » so often 
to expose the false pretenders to legal authorship that it is a pleasure to meet with a 
volume that is the useful and unpretending result of honest work. Besides the Appendix, 
which contains the extradition conventions of this country since 1843, we have eight 
chapters. The first is * Upon the Duty of Extradition ; ' the second on the * Early 
Treaties and Cases ; ' the others on the law in the United States, Canada, England, and 
France, and the practice in those countries." — The Law Journal. 

**One of the most interesting and valuable contributions to legal literature which it 
has been our province to notice for a long time, is * Clarke's Treatise on the Law of 

Extradition.' Mr. Clarke's work comprises chapters upon the Duty of 

Extradition ; Early Treaties and Cases ; History of the Law in the United States, in 
Canada, in England, in France, &c., with an Appendix containing the Conventions 
existing between England and Foreign Nations, and the Cases decided thereon. .... 
The work is ably prepared throughout, and should form a part of the library of every 
lawyer interested in great Constitutional or International Questions." — Albany Lata 
Journal. 

The Times of September 7, 1874, in a long article upon "Extradition Treaties," 
makes considerable use of this work, and writes of it as ** Mr, Clarkis useful Work 
t Extradition.^'* 
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This day is published, in 8vo., price 6s,, cloth, 

THE LAW 

CONCERNING THE 

REGISTEATION OF BIRTHS AND DEATHS 

IN 

ENGLAND AND WALES, 

AND 

AT SEA. 

Being the whole Statute Law upon the subject ; together with a list 

of Registration Fees and Charges, 

EDITED, WITH 

Copious Explanatory Notes and References, and an 

Elaborate Index, 



BY 



ARTHUR JOHN FLAXMAN, 

OP THE MIDDLB TEMPLE, BARRISTBR-AT-LAW. 



To the fact that the Legislature refused to consolidate the Registration 
Laws, this book owes its origin. It is, in that respect, an attempt to unite 
what Parliament has left fragmentary and dispersed. 

All the principal enactments which concern the Registration of Births 
and Deaths in England have been collated and made easy of reference. 

The most recent enactment upon the subject (37 & 38 Vict. c. 88) has 
been worked out section by section, with copious notes j and it is hoped 
that thus all difficulties connected with registration will be removed. 

The duty of prosecuting offences under these Acts has been entrusted to 
superintendent registrars ; and as many of these officers are not connected 
with the legal profession, special attention has been given to explain the 
sections bearing upon that subject. 
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Now Ready ^ in One thick Volume^ Svo,^ of marly One nousand Pages 

price 42J., strongly bound in Cbthy 

A MAGISTERIAL & POLICE (JUIDI 

ffiefng: t^e Statute Hato, 

INCLUDING THE SESSION OF 1874, 
WITH NOTES AND REFERENCES TO THE MOST RECENTLY DECIDED CASES, 

REUITING TO THE 

PROCEDURE, JURISDICTION, and DUTIES of MAGISTRAT] 

AND POLICE AUTHORITIES, 

IN THE METROPOLIS AND IN THE COUNTRY, 

With an Introduction showing the General Procedure before Magistratt 

both in Indictable and Summary Matters. 

BY 

HENRY C. GREENWOOD, 

Stipendiary Magistrate for the District of the Staffordshire Potteries, 

AND 

TEMPLE C. MARTIN, 

Of the Southwark Police Court. 



" The law relating to magistrates is a very im- 
portant part of our jurisprudence, and upon the skill 
with which the statute and case law is expounded 
by text writers depends in a great measure the suc- 
cessful administration of the criminal law. The 
fact that Mr. Greenwood, evidently ably assisted 
by Mr. Martin, should have entered a field already 
occupied by Oke and Burn, the latter work having 
been recently edited with most elaborate care b^ 
high authorities, would appear to show that magi- 
strates are not altogether satisfied with the way 
in which the subject of the jurisdiction of magi- 
strates, and police law generally, has been dealt 
with. And we notice that our authors do not con- 
fine themselves to the duties of magistrates -only, 
particular attention, we are told in the preface, 
having been paid to the duties of constables. 

" For the form of the work we have nothing but 
commendation. The subjects are treated in alphabe- 
tical order — obviously the simplest and most intel- 
ligible form for a treatise on law where the subject is 
plainly divisible and capable of classification. The 
subjects thus classified are preceded by a valuable 
introduction commencing with the jurisdiction of 
magistrates in indictable offences, which is followed 
by a dissertation upon their jurisdiction in summary 
matters. As illustrating the desire of our authors to 
attain to lucidity, we may refer to the first page of 
this introduction, which opens thus : — 

' Before proceeding in any matter the justice 
should inquire : — 

* xst. Whether he has jurisdiction. 

'2nd. If more than one or any particular de- 
scription of justice is required. 

' 3rd. Whether a time is limited for any of the 
proceedings. 

'4th. What are his powers by the commission 
of the peace or by statute.' 

" Under each head a short explanation is given, 
and the writers, whose qualifications for the task no 
one can question, proceed to treat of jurisdiction 
under 11 & 12 Vict. c. 42, ss. 2, 3, 5, 6, and 7. This 
brings us to the mode in which statute law has beeu 
treated, and tolocplain this we turn to the preface, 
where we are told that the form of the statutes has 
been as little interfered with as possible; but the 
sections which relate to procedure and other matters 



of that nature have been collected into foot notes 
and referred to as required. By this arrangcmen 
the text has been confiined almost entirely to tw 
sections creating offences, &c. . , 

" Having given this description of the plan of w 
treatise it only remains for us to observe upon t/n 
execution of the design. It is perfectly plain thai 
a vast amount of labour and intelligence has bcci 
expended with the conscientious desire *• F^f "? 
a reliable guide. The foot notes, to which ail o^ 
servations, directions, subordinate sections of Acts 
of Pariiamentand cases are relegated, contain aJuno 
information necessary to elucidate the ^^^ yiaxtti, a 
we have said, is wholly statute law. , The ^wrtion 
of the work entitled ' Intoxicating Liquors is an 
excellent and at the same time a very concise treat sc 
on the licensing law, and we should unagme woum 
prove of great use to magistrates and their cierKs. 
In the text we have the statutes uncncu^J«J«° 
with individual criticism, and the notes, wbUst uui 
of important, illustrative, and explanatory maner. 
are concise, the effect of decisions being snoruy 
stated, no effort being made by the aa*<>"^^ ' 
dulge in unnecessary writing, so frequently the oan 
of authors and publishers. jjfa/ 

" In short, we may say we have M^/fl/a ' 
law book. It is at once in itself .an ^^V^ 
digest. We have long been of opinion ""JJ^jj fn 
to simplify^ English law it must first be *V^Jcgis- 
order, alpliabetical or otherwise, lettipT ^^g ^bc 
lature speak where it makes the '^''^yjcotniae"^ 
recognised authorities clearly and J*^^. ^iu and 
where the law is to be found o^'xA" !?« bavc pf°" 
cases. Messrs. Greenwood and ^*ij gnsJot***"^ 
duced a work which is of moderate *"^ ^^ jjelie'C 
price, whilst from our examination ^..„ght to con- 
it maybe said to omit nothing which "OB ^^^g 
tain. Without wishing to disparage any ^^^^ j,f 
text-book, we believe this before ^ZLLa than 
more practical use as being better *r*i,fg works, 
either Oke or Burn. Those are very vam*" ^^^^^g 

and will always retain their pla^e »o J*^y find a 
think Messrs. Greenwood and ^* jgsjre ^'^ ^ 
hearty welcome wherever magistrates ^jg,tcDt 
informed by easy reference of the °^f"^ fiiiui' 
of their jurisdiction and powers, -"i^^" 
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